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Trupy D. FISHER, ExEcuTivE DIRECTOR

March 23, 2012

Certified Mail No. 7011 3500 0000 3106 4331
Mr. Michael F. McNair

Regulatory Branch Chief

U.S. Army Corps of Engineers, Vicksburg District
4155 Clay Street

Vicksburg, Mississippt 39183-3435

Dear Mr. McNair:

Re: U.S. Army Corps of Engineers
Nationwide Permit No. 27
COE No. MVK-2012-196
WQC No. WQC2012036

Pursuant to Section 401 of the Federal Water Pollution Control Act (33 U. S. C. 1251, 1341), the
Office of Pollution Control (OPC) issues this Certification, afier public notice and opportunity
for public hearing, to the U.S. Army Corps of Engineers, an applicant for a Federal License or
permit to conduct the following activity:

U.S. Army Corps of Engineers, Nationwide Permit No. 27, Aquatic Habitat
Restoration, Establishment, and Enhancement Activities: Nationwide Permits are
general permits 1ssued on a nationwide basis to streamline the authorization of
activities that result in minimal individual and cumulative adverse effects on the
aquatic environment. The U.S. Army Corps of Engineers issues nationwide
permits to authorize certain activities that require Department of the Army
permits under Section 404 of the Clean Water Act and/or section 10 of the Rivers
and Harbors Act of 1899

Nationwide Permit No. 27 — Aquatic Habitat Restoration, Establishment, and
Enhancement Activities authorizes activities in waters of the United States
associated with the restoration, enhancement, and establishment of tidal and non-
tidal wetlands and riparian areas, the restoration and enhancement of non-tidal
streams and other non-tidal open waters, and the rehabilitation or enhancement of
tidal streams, tidal wetlands, and tidal open watess, provided those activities result
in net increases in aquatic resource functions and services.
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To the extent that a Corps permit is required, activities authorized by this NWP
include, but are not limited to: The removal of accumulated sediments; the
installation, removal, and maintenance of small water control structures, dikes,
and berms, as well as discharges of dredged or fill material to restore appropriate
stream channel configurations after small water control structures, dikes, and
berms, are removed; the installation of current deflectors; the enhancement,
restoration, or establishment of riffle and pool stream structure; the placement of
in-stream habitat structures; modifications of the stream bed and/or banks to
restore or establish stream meanders, the backfilling of artificial channels; the
removal of existing drainage structures, such as drain tiles, and the filling,
blocking, or reshaping of drainage ditches to restore wetland hydrology; the
installation of structures or fills necessary to establish or re-establish wetland or
stream hydrology; the construction of small nesting islands; the construction of
open water areas, the construction of oyster habitat over unvegetated bottom in
tidal waters, shellfish seeding, activities needed to reestablish vegetation,
including plowing or discing for seed bed preparation and the planting of
appropriate wetland species; reestablishment of subnierged aquatic vegetation in
areas where those plant communities previously existed; reestablishment of tidal
wetlands in tidal waters where those wetlands previously existed; mechanized
land clearing to remove non-native invasive, exotic, or nuisance vegetation; and
other related activities. Only native plant species should be planted at the site.

This NWP authorizes the relocation of non-tidal waters, including non-tidal
wetlands and streams, on the project site provided there are net increases in
aquatic resource functions and services.

Except for the relocation of non-tidal waters on the project site, this NWP does
not authorize the conversion of a stream or natural wetlands to another aquatic
habitat type (e.g., stream to wetland or vice versa) or uplands. Changes in wetland
plant communities that occur when wetland hydrology is more fully restored
during wetland rehabilitation activities are not considered a conversion to another
aquatic habitat type. This NWP does not authonze stream channelization. This
NWP does not authorize the relocation of tidal waters or the conversion of tidal
waters, including tidal wetlands, to other aquatic uses, such as the conversion of
tidal wetlands into open water impoundments.

Compensatory mitigation is not required for activities authorized by this NWP
since these activities must result in net increases in aquatic resource functions and
Services.

Reversion. For enhancement, restoration, and establishment activities conducted:
(1) In accordance with the terms and conditions of a binding stream or wetland
enhancement or restoration agreement, or a wetland establishment agreement,
between the landowner and the U.S. Fish and Wildlife Service (FWS), the Natural
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Resources Conservation Service (NRCS), the Farm Service Agency (FSA), the
National Marine Fisheries Service (NMFS), the Nattonal Ocean Service (NOS),
U.S. Forest Service (USFS), or their designated state cooperating agencies; (2) as
voluntary wetland restoration, enhancement, and establishment actions
documented by the NRCS or USDA Technical Service Provider pursuant to
NRCS Field Office Technical Guide standards; or (3) on reclaimed surface coal
mine lands, in accordance with a Surface Mining Control and Reclamation Act
permit issued by the Office of Surface Mining Reclamation and Enforcement
(OSMRE) or the applicable state agency, this NWP also authorizes any future
discharge of dredged or fill material associated with the reversion of the area to 1ts
documented prior condition and use (i.e., prior to the restoration, enhancement, or
establishment activities). The reversion must occur within five years after
expiration of a limited term wetland restoration or establishment agreement or
permit, and is authorized in these circumstances even if the discharge occurs after
this NWP expires. The five-year reversion limit does not apply to agreements
without time limits reached between the landowner and the FWS, NRCS, FSA,
NMEFS, NOS, USFS, or an appropriate state cooperating agency. This NWP also
authorizes discharges of dredged or fill material in waters of the United States for
the reversion of wetlands that were restored, enhanced, or established on prior-
converted cropland or on uplands, in accordance with a binding agreement
between the landowner and NRCS, FSA, FWS, or their designated state
cooperating agencies (even though the restoration, enhancement, or establishment
activity did not require a section 404 permit). The prior condition will be
documented in the original agreement or permit, and the determination of return
to prior conditions will be made by the Federal agency or appropriate state agency
executing the agreement or permit. Before conducting any reversion activity the
permittee or the appropriate Federal or state agency must notify the district
engineer and include the documentation of the prior condition. Once an area has
reverted to its prior physical condition, it will be subject to whatever the Corps
Regulatory requirements are applicable to that type of land at the time. The
requirement that the activity results in a net increase in aquatic resource functions
and services does not apply to reversion activities meeting the above conditions.
Except for the activities described above, this NWP does not authorize any future
discharge of dredged or fill material associated with the reversion of the area to its
prior condition. In such cases a separate permit would be required for any
reversion.

Reporting. For those activities that do not require pre-construction notification,
the permittee must submit to the district engineer a copy of (1) The binding
stream enhancement or restoration agreement or wetland enhancement,
restoration, or establishment agreement, or a project description, including project
plans and location map; (2) the NRCS or USDA Technical Service Provider
documentation for the voluntary stream enhancement or restoration action or
wetland restoration, enhancement, or establishment action; or (3) the SMCRA
permit issued by OSMRE or the applicable state agency. The report must also
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include information on baseline ecological conditions on the project site, such as a
delineation of wetlands, streams, and/or other aquatic habitats. These documents
must be submitted to the district engineer at least 30 days prior to commencing
activities in waters of the United States authorized by this NWP.

Notification: The permittee must submit a pre-construction notification to the
district engineer prior to commencing any activity (see general condition 31),
except for the following activities:

(1) Activities conducted on non- Federal public lands and private lands, in
accordance with the terms and conditions of a binding stream
enhancement or restoration agreement or wetland enhancement,
restoration, or establishment agreement between the landowner and the
.S FWS, NRCS, FSA, NMFS, NOS, USFS or their designated state
cooperating agencies;

(2) Voluntary stream or wetland restoration or enhancement action, or
wetland establishment action, documented by the NRCS or USDA
Technical Service Provider pursuant to NRCS Field Office Technical
Guide standards; or

(3) The reclamation of surface coal mine lands, in accordance with an
SMCRA permit issued by the OSMRE or the applicable state agency.

However, the permittee must submit a copy of the appropriate documentation to
the district engineer to fulfill the reporting requirement. (Sections 10 and 404)

Note: This NWP can be used to authorize compensatory mitigation projects,
including mitigation banks and tn-lteu fee projects. However, thts NWP does not
authorize the reversion of an area used for a compensatory mitigation project to
its prior condition, since compensatory mitigation is generally intended to be
permanent [MVK-2012-196, WQC2012036].

The Office of Pollution Control certifies that the above-described activity will be in compliance
with the applicable provisions of Sections 301, 302, 303, 306, and 307 of the Federal Water
Poilution Control Act and Section 49-17-29 of the Mississippi Code of 1972, if the applicant
complies with the following conditions;

1. For permitting of activities associated with mitigation banking, a Mitigation
Banking Instrument approved by the Mitigation Banking Review Team shall be
required.

2. For projects greater than five acres of total ground disturbances including
clearing, grading, excavating or other construction activities, the applicant shall
obtain the necessary coverage under the State of Mississippi’s Large Construction
Storm Water General NPDES Permit. For projects greater than one to less than
five acres of total ground disturbances including clearing, grading, excavating or
other construction activities, the applicant shall follow the conditions and
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limitations of the State of Mississipp1’s Small Construction Storm Water General
NPDES Permit. No construction activities shall begin until the necessary
approvals and/or permits have been obtained.

No sewage, oil, refuse, or other pollutants shall be discharged into the
watercourse.

. The turbidity outside the limits of a 750-foot mixing zone shall not exceed the

ambient turbidity by more than 50 Nephelometric Turbidity Units.

The Office of Pollution Control also certifies that there are no limitations under Section 302 nor
standards under Sections 306 and 307 of the Federal Water Pollution Control Act which are
applicable to the applicant's above-described activity.

This certification is valid for the project as proposed. Any deviations without proper
modifications and/or approvals may result in a violation of the 401 Water Quality Certification.
If we can be of further assistance, please contact us.

HMW: cb
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U.S. Army Corps of Engineers, Maobile District

Attn: Mr. Craig Litteken, Regulatory Bradch Chief
U.S. Army Corps of Engineers, Mefhphis District

Attn: Mr. Tim H. Flinn, Acting Regulatory Branch Chief
U.S. Army Corps of Engineers, Nashville District

Attn: Mr. Brad Bishop, Western Regulatory Section Chief
M. Jan Boyd, Department of Marine Resources
Ms. Kathy Lunceford, U.S. Fish and Wildlife Service
Mr. William Cox, Environmental Protection Agency



