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This instrument Prepared By:

James A. Wagoner, Il

Attorney At Law

U.S. Army Engineer District, Mobile
ATTN: CESAM-RE-MD

P.O. Box 2288

Mobile, Alabama 36628-0001

This inetrument Brapased

AR Return to: N

Phitp G. K&cx:nﬂnalm& Eg .}

Apperson, Crump & Massall

0000 Poplar Averue, Suls 48D QUITCLAIM DEED No. 1
Mamphls, Tennosses 381190078

Defense Distribution Depot Memphis, Tennessee

-

THIS QUITCLAIM DEED made and entered into between the UNITED
STATES OF AMERICA, acting by and through the SECRETARY OF THE ARMY,
(hereinafter referred to as the "GRANTOR"), under and pursuant to the power and
authority contained in the Defense Base Closure and Realignment Act of 1990, PL 101-
510, as amended, (hereinafter referred to as "BRAC"), and the Depot Redevelopment
Corporation of Memphis and Shelby County, a body corporate and politic, and existing
under the laws of the State of Tennessee ("Grantee").

WITNESSETH THAT:

WHEREAS, pursuant to BRAC, the Grantor closed the military installation
known as the Defense Distribution Depot Memphis, Tennessee (DDMT) located in
Shelby County, Tennessee and has made a final disposal decision with respect thereto;
and

WHEREAS, the Grantee, as the federally-recognized local redevelopment
authority for DDMT, whose address is 2163 Airways Blvd., Bldg. 144, Suite 140,
Memphis, Tennessee 38114, was granted the authority to oversee and implement the
civilian reuse of DDMT in accordance with a locally-approved reuse plan; and

WHEREAS, the Grantee has made an application to the Army for a no-cost
Economic Development Conveyance (EDC) under Section 2821 of the National Defense
Authorization Act for Fiscal Year 2000 (Pub. L. 106-65); and

WHEREAS, the Grantor, as authorized by BRAC and implementing regulations,
has determined that the Grantee's EDC application meets the applicable statutory criteria
for economic development and job creation; and
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WHEREAS, the Grantor and the Grantee have entered into a Memorandum of
Agreement ("MOA"), dated January 3, 2002, establishing the terms and conditions for the
EDC conveyance of the excess portions of the DDMT property approved in the Grantee's
EDC application; and

WHEREAS, the MOA provides for the conveyance of the DDMT property in
phases as Army mission requirements cease and environmental remediation 1s completed;
and

WHEREAS, the remainder of DDMT property not to be transferred to the
Grantee ("Retained Property") shall be retained by or disposed of by the United States at
its discretion and pursuant to applicable law; and

WHEREAS, pursuant to BRAC, as amended, the Grantor has the authonty to
convey and with this Deed conveys to the Grantee, pursuant to the terms and conditions
of the MOA, the parcels of land as described below and all of the improvements
contained therein; located in the County of Shelby, State of Tennessee, at DDMT.

NOW THEREFORE, KNOW ALL MEN BY THESE PRESENTS that the
Grantor, pursuant to BRAC, and in consideration of other good and valuable
consideration as provided for in the MOA between the parties, does hereby grant, remise,
release, and forever quitclaim unto the GRANTEE, its successors and assigns, all such
interest, rights, title, and claim as the GRANTOR has in and to certain parcels of land,
together with buildings and improvements thereon located in the City of Memphis,
Shelby County, Tennessee (the "Property"), which property contains approximately
13.362 acres as described below, subject to any existing easements, conditions and
restrictions:

Commencing at a cotton picker spindle (found) at the northeast comer of the Depot
property (shown as corner “4B” on a Garver & Garver survey dated Jan. 1990), thence
S04°17°04”W, and with the east line of the Depot, a distance of 698.19 feet to a P.K. nail
(set), the TRUE POINT OF BEGINNING; thence S04°17°04W a distance of 1,269 feet to
Depot corner “5B7; thence S85°44°16”E a distance of 53.00 feet to Depot corner “6B”;
thence S03°16°21”W, and passing a % inch pipe at 1.00 feet, a total distance of 17.42 feet
to a iron pin (set); thence N86°43739”W a distance of 42.46 feet to a P.K.. nail (set);
thence N40°30707”W a distance of 81.39 feet to a P.K. nail (set); thence S88°30745”W a
distance 0f 419.79 feet to a P.K. nail (set); thence N04°14°09”E a distance of 1,270.94
feet to a P.K. nail (set) ; thence S85°45°12E a distance of 465.23 feet to the POINT OF
BEGINNING and containing 13.302 acres.

The legal description of the Property has been provided by the GRANTEE and the
GRANTEE shall be responsible for the accuracy of the survey and description of the
Property conveyed herein and shall indemnify and hold the GRANTOR harmless from
any and all hability resulting from any inaccuracy in the description.
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The words "Grantor” and "Grantee" used herein shall be construed as if they read
"Grantors" and "Grantees" respectively, whenever the sense of this Deed so requires and,
whether singular or plural, such words shall be deemed to include in all cases the
successors and assigns of the respective parties.

1. RESERVATIONS
The property conveyed herein is subject to the following land use restrictions:

A. Existing easements, reservations, and restrictions;

B. Such other easements, encumbrances, reservations or restrictions as may be
reasonably required by the Government (i} for the use of roads, utilities and other services
necessary or desirable for the enjoyment and benefit of the Retained Property, (i1} as may
be required by applicable law or regulation, and (iii) for ingress and egress as may be
necessary, subject to such reasonable terms and conditions as may be agreed upon in
writing by the parties hereto or their successors and assigns to ensure compatibility with
reuse activities;

2. ENVIRONMENTAL PROTECTION PROVISIONS
A. CERCLA NOTICE AND COVENANTS

Pursuant to Section 120 (h) (3) of the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended, 42 U.S.C. Section 9601 et seq.
(“CERCLA™):

A. Notification and Covenants

I. The GRANTOR hereby notifies the GRANTEE of the storage, release
and disposal of hazardous substances on the Property. However, remaining
concentrations are not inconsistent with unrestricted reuse; therefore, no remedial actions
were required. For the purpose of this Deed, "hazardous substances" shall have the

meaning attributed to such term under section 101(14) of CERCLA, 42 U.S5.C. 9601(14).
2. The GRANTOR hereby covenants that:
a. All remedial action necessary to protect human health and the

environment with respect to any such hazardous substances remaining on the Property has
been taken before the date of conveyance hereunder; and
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b. Any additional remedial action found to be necessary with
regard to such hazardous substances remaining on the Property after the date of this Deed
that resulted from past activities of the GRANTOR shall be conducted by the
GRANTOR. This covenant shall not apply to the extent such remedial actions are caused
by activities of the GRANTEE, its successors or assigns.

B. Access Rights and Easement

The GRANTOR reserves a right and easement for access to the Property in any
case in which remedial action or corrective action is found to be necessary after the date
of this Deed. In exercising these rights of access, except in case of imminent
endangerment to human health or the environment, the GRANTOR shall give the
GRANTEE, or the then record owner, at least thirty (30) days prior written notice of
actions to be taken in remediation of the Property, and shall use reasonable means,
without significant additional cost to the GRANTOR, to avoid and/or minimize
interference with the use of the Property by the GRANTEE, its successors and assigns.
Furthermore, any such actions undertaken by the GRANTOR pursuant to this Section 2
will, to the maximum extent practicable, be coordinated with a representative of the
GRANTEE, its successors and assigns. GRANTEE agrees that, notwithstanding any other
provisions of the Deed, that the GRANTOR assumes no liability to the GRANTEE, its
successors and assigns, or any other person, should remediation of the Property interfere
with the use of the Property by the GRANTEE, its successors and assigns.

C. Transfer Documents

The GRANTEE and its successors and assigns covenant and agree that all leases,
transfers or conveyances of the Property occurring subsequent to the date of this Deed
shall be made subject to, and shall have the benefit of, the provisions contained in this
Section 2.

D. FEDERAL FACILITIES AGREEMENT

The GRANTOR acknowledges that the former Defense Distribution Depot
Memphis Tennessee has been identified as a National Priority List (NPL) site under the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) of
1980, as amended. The GRANTEE acknowledges that the GRANTOR has provided it
with a copy of the Federal Facilities Agreement (FFA) dated March 6, 1995 as set out in
Exhibit "A" attached hereto and incorporated herein by reference, and will provide the
GRANTEE with a copy of any amendments thereto. The GRANTEE, its successors and
assigns, agrees that should any conflict arise between the terms of the FFA as they
presently exist or may be amended, and the provisions of this property transfer, the terms
of the FFA will take precedence. The GRANTEE, its successors and assigns, further
agree that notwithstanding any other provisions of this Deed, the GRANTOR assumes no
liability to the GRANTEE, its successors and assigns, should implementation of the FFA
interfere with the their use of the Property. The GRANTEE, its successors and assigns,
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shall have no claim on account of any such interference against the GRANTOR or any
officer, agent, employee or contractor thereof. The GRANTOR shall, however, comply
with the provisions of Section 2.B. in the exercise of its rights under the FFA. The
GRANTOR represents and warrants that all of the restrictions and environmental
conditions which are described in the FFA and which are applicable or relate to the
property conveyed in this Deed are set out in this Deed or in the attachments to this Deed.

E. ENVIRONMENTAL BASELINE SURVEY (“EBS”) AND FINDING OF
SUITABILITY TO TRANSFER (“FOST”)

1. The GRANTEE has received the technical environmental reports, including
the

Environmental Baseline Survey for the Property dated November 5, 1996, and the FOST
for the property dated May 2001, prepared by the GRANTOR, and agrees, to the best of
the GRANTEE’s knowledge, that they accurately describe the environmental condition of
the Property. The GRANTEE has inspected the Property and accepts the physical
condition and current level of environmental hazards on the Property and deems the
Property to be safe for the GRANTEE’s intended use.

2. If an actual or threatened release of a hazardous substance or petroleum
product is discovered on the Property after the date of the conveyance, whether or not
such substance was set forth in the technical environmental reports, including the EBS,
GRANTEE or its successors or assigns shall be responsible for such release or newly
discovered substance unless such reiease or such newly discovered substance was due to
activities, ownership, use, or occupation of the Property prior to the date of this Deed,
except to the extent caused by GRANTEE, its successors and assigns.. GRANTEE, its
successors and assigns, as consideration for the conveyance, agree to release GRANTOR
from any liability or responsibility for any claims arising solely out of the release of any
hazardous substance or petroleum product on the Property occurring after the date of this
Deed, where such substance or product was placed on the Property by the GRANTEE, or
1ts successors, assigns, employees, invitees, agents or contractors, after the conveyance.
This Section shall not affect the GRANTOR’s responsibilities to conduct response
actions or corrective actions that are required by applicable laws, rules and regulations, or
GRANTOR'’S covenants herein set out, or the GRANTOR’s indemnification obligations
under applicable laws.

F. NOTICE OF THE PRESENCE OF LEAD BASED PAINT AND
COVENANT AGAINST THE USE OF THE PROPERTY FOR RESIDENTIAL
PURPOSES.

1. The GRANTEE is hereby informed and does acknowledge that all buildings on
the Property, which were constructed or rehabilitated prior to 1978, are presumed to
contain lead-based paint. Lead from paint, paint chips, and dust can pose health hazards if
not managed properly. Every purchaser of any interest in Residential Real Property on
which a residential dwelling was built prior to 1978 is notified that such property may
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present exposure to lead from lead-based paint that may place young children at risk of
developing lead poisoning. Lead poisoning in young children may produce permanent
neurological damage, including learning disabilities, reduced intelligence quotient,
behavioral problems, and impaired memory. Lead poisoning also poses a particular risk to
pregnant women. The seller of any interest in residential real property is required to
provide the buyer with any information on lead-based paint hazards from risk assessments
or inspections in the seller's possession and notify the buyer of any known lead-based
paint hazards. "Residential Real Property" means any housing constructed prior to 1978,
except housing for the elderly (households reserved for and composed of one or more
persons 62 years of age or more at the time of initial occupancy) or persons with
disabilities (unless any child who is less than 6 years of age resides or is expected to
reside in such housing) or any 0-bedroom dwelling.

2. Available information concerning known lead-based paint and/or lead-based
paint hazards, the location of lead-based paint and/or lead-based paint hazards, and the
condition of painted surfaces is contained in the Environmental Baseline Survey and (for
residential properties) the lead-based paint risk assessment, which have been provided to
the GRANTEE. All purchasers must receive the federally-approved pamphlet on lead
poisoning prevention. The GRANTEE hereby acknowledges receipt of all of the
information described in this subparagraph.

3. The GRANTEE acknowledges that it has received the opportunity to conduct
its own risk assessment or inspection for the presence of lead-based paint and/or lead-
based paint hazards prior to execution of this document.

4. The GRANTEE covenants and agrees that it shall not permit the occupancy or
use of any buildings or structures on the Property as Residential Real Property without
complying with this section and all applicable federal, state, and local laws and
regulations pertaining to lead-based paint and/or lead-based paint hazards. Prior to
permitting the occupancy of the Property where 1ts use subsequent to sale is intended for
residential habitation, the GRANTEE specifically agrees to perform, at its sole expense,
the Army's abatement requirements under Title X of the Housing and Community
Development Act of 1992 (Residential Lead-Based Paint Hazard Reduction Act of 1992)
(hereinafter Title X).

The GRANTEE shall, after consideration of the guidelines and regulations established
pursuant to Title X: (1) Comply with the joint HUD and EPA Disclosure Rule (24 CFR
35, Subpart H, 40 CFR 745, Subpart F), when applicable, by disclosing to prospective
purchasers the known presence of lead-based paint and/or lead-based paint hazards as
determined by previous risk assessments; (2) Abate lead-based paint hazards in pre-1978
buildings and structures in paint, dust and bare soil in accordance with the HUD
Guidelines, with the addition of abatement of bare soil with lead levels higher than 2000
ppm; and (3) Comply with the EPA lead-based paint work standards when conducting
lead-based paint activities (40 CFR 745, Subpart L). In cases where a transfer MOA has
already been executed as of March 30, 2000, the GRANTEE is responsible for
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conducting lead-based paint activities in accordance with the negotiated MOA transfer
documents.

In complying with these requirements, the GRANTEE covenants and agrees to be
responsible for any abatement or remediation of ead-based paint or lead-based paint
hazards on the Property found to be necessary as a result of the subsequent use of the
property for residential purposes. The GRANTEE covenants and agrees to comply with
solid or hazardous waste laws that may apply to any waste that may be generated during
the course of lead-based paint abatement activities,

5. The GRANTEE further agrees to indemnify and hold harmless the Army, iis
officers, agents and employees, from and against all suits, claims, demands, or actions,
liabilities, judgments, costs and attorney's fees arising out of, or in a manner predicated
upon personal injury, death or property damage resulting from, related to, caused by or
arising out of lead-based paint or lead-based paint hazards on the Property if used for
residential purposes.

6. The covenants, restrictions, and requirements of this Section 6 shall be binding
upon the GRANTEE, its successors and assigns and all future owners and shall be
deemed to run with the land. The GRANTEE on behalf of itself, its successors and
assigns covenants that it will include and make legally binding, this Section 6 1n all |
subsequent transfers, ieases, or conveyance documents.” |

G. NOTICE OF THE PRESENCE OF ASBESTOS AND COVENANT

1. The GRANTEE is hereby informed and does acknowledge that friable and
non-friable asbestos or asbestos-containing materials ("ACM") has been found in
buildings and structures on the Property, as described in the EBS. GRANTOR covenants,
represnts and warrants, to the extent of applicable law, that ACM in buildings and
structures on the Property does not currently pose a threat to human health or the
environment, and all friable asbestos that posed a nsk to human health has either been
removed or encapsulated.

2. The GRANTEE covenants and agrees that its use and occupancy of the
Property will be in compliance with all applicable laws relating to asbestos; and that the
GRANTOR assumes no liability for future remediation of asbestos or damages for
personal injury, iliness, disability, or death, to the GRANTEE, its successors or assigns,
or to any other person, including members of the general public, arising from or incident
to the purchase, transportation, removal, handling, use, disposition, or other activity
causing or leading to contact of any kind whatsoever with asbestos on the Property,
whether the GRANTEE, its successors or assigns, have properly wamed or failed to
properly warn the individual(s) injured. The GRANTEE agrees to be responsible for any
future remediation of asbestos in buildings and structures found to be necessary on the
Property.
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3. Unprotected or unregulated exposures to asbestos in product manufacturing,
shipvard, and building construction workplaces have been associated with asbestos-
related diseases. Both the Occupational Safety and Health Administration (OSHA) and
EPA regulate asbestos because of the potential hazards associated with exposure to
airborne asbestos fibers. Both OSHA and EPA have determined that such exposure
increases the risk of asbestos-related diseases, which include certain cancers and which
can result in disability or death.

4. The GRANTEE acknowledges that it has inspected the Property as to its
asbestos content and condition and any hazardous or environmental conditions relating
thereto. The GRANTEE shall be deemed to have relied solely on its own judgment in
assessing the overall condition of all or any portion of the Property, including, without
limitation, any asbestos hazards or concems.

5. The GRANTOR assumes no liability for any damages to person or property,
and gives no warranties, either express or implied, with regard to the presence or absence
of asbestos or ACM in buildings and structures, or whether the Property is or is not
suitable for a particular purpose. Subject to the limitations in the last sentence of this
paragraph, the GRANTEE further agrees to indemnify and hold harmless the
GRANTOR, its officers, agents and employees from and against all suits, claims,
demands or actions, liabilities, judgments, penalties, costs and attorneys’ fees arising out
of, or in any manner predicated upon, future asbestos abatement or remediation from
within buildings and structures on the Property; disposal of ACM or asbestos after
conveyance to the GRANTEE; personal injury, death or property damages resulting from,
related to, caused by or arising out of exposure to asbestos within buildings or structures
on the Property afier the conveyance of such portion of the Property to the GRANTEE.
The GRANTEL’s obligation hereunder shall apply whatever the United States incurs
costs or liabilities for actions giving rise to liability under this Section. The GRANTEE
shall not be responsible for indemnifying or holding the GRANTOR harmless from any
loss, claims, liabilities, judgments, penalties, costs, or damages arising out of exposure to
asbestos that occurred prior to the date of this Deed.

H. STATUTORY INDEMNIFICATION

The GRANTOR recognizes its obligation to hold harmless, defend, and indemnify
the GRANTEE and any successor, assignee, transferee, lender, or lessee of the
GRANTEE or its successors and assigns, as required and limited by Section 330 of the
Department of Defense Authorization Act of 1993, as amended, and to other wise meet
its obligations under law.

[. CONDITIONS, RESTRICTIONS, AND COVENANTS BINDING AND
ENFORCEABLE
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1. The above environmental protection provisions shall inure to the benefit of the
public in general and the current or subsequent owners of adjacent lands within the
DDMT, including lands retained by the United States, and, therefore, are enforceable by
the United States Government and State of Tennessee. These restrictions and covenants
are binding on the GRANTEE, its successors and assigns; shall run with the land; and are
forever enforceable.

2. The GRANTEE covenants for itself, its successors and assigns, that it shall
include and otherwise make legaliy binding the above environmental protection
provisions in all subsequent lease, transfer or conveyance documents relating to the
Property subject hereto. Notwithstanding this provision, failure to include the
environmental protection provisions in subsequent conveyances does not abrogate the
status of these provisions as binding upon the parties, their successors and assigns.

3, The GRANT)'EE, for itself, its successors and assigns, covenants that it will not
undertake or allow any activity on or use of the Property that would violate the
environmental protection provisions contained herein.

3. 2662 reporting

This conveyance is not subject to the reporting requirement in 10 United States
Code 2662.

4. NOTICE OF NON-DISCRiMINATION

With respect to activities related to the Property, the Grantee shall not
discriminate against any person or persons or exclude them from participation in the
Grantee's operations, programs or activities conducted on the Property because of race,
color, religion, sex, age, handicap or national origin.

5. ANTI-DEFICIENCY ACT

The Grantor's obligation to pay or reimburse any money under this Deed is subject
to the availability of appropriated funds to the Department of the Army, and nothing in
this Deed shall be interpreted to require obligations or payments by the United States in
violation of the Anti-Deficiency Act.
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IN WITNESS WHEREOF, the GRANTOR has caused this Deed to be executed
in its name by the Secretary of the Army and the Seal of the Department of the Army to

be hereunto affixed this _{+¥h  dayof _ M gy ,2002.

Gqﬂ-—ﬂﬂ.au "
0

< 3. O ‘,i_:
ity

UNITED STATES OF AME?RlCA’ ”v

By:

B ' . _4 W > '+ . — : h L
Josepll W W. Whltaker g ,’ v “.‘ \f,/;:;;;:‘-_?
Deputy Assistant Secrafary{}f therAgu)'L R 3
e et I
R
. ‘."9
COMMON WEALTH OF VIRGINIA ) o
) SS:
COUNTY OF ARLINGTON )

I, the undersigned, a Notary Public in and for the Commonwealth of Virginia,

County of Arlington, whose commission as such expires on the 3a44 day of
2002, do hereby certify that this day personally appeared before me in the

Commonwealth of Virginia, County of Arlington, Joseph W. Whitaker, ActieDeputy
Assistant Secretary of the Army, whose name is signed to the foregoing instrument, and
with whom I am personally acquainted (or proved to me on the basis of satisfactory
evidence), and who, upon oath, acknowledged himself to be the -A=esimng Deputy Assistant
Secretary of the Army , and that he as said Aettrg Deputy Assistant Secretary of the
Army and that he, being authorized so to do, executed the foregoing instrument for the
purpose therein contained, by signing said instrument as -Astine-Deputy Assistant
Secretary of the Army and he acknowledged the foregoing instrument to be his free act

and deed, dated this 4 #A. , dayof M d;f , 2002, and acknowledged the same for
and on behalf of the UNITED STATES OFR AMERICA.

Witness my hand and seal at office, this £#X _day of /L{M ,2002.
)/ Aot él é‘n’ﬁl—&\ e,

Notary Public 7/ et B L

-.“\_‘?.'. 1 .,.'_’/;:"
HERT Y LA
; WOTAH Ry

::}.f GG L‘C “

# .. \1\‘\\"‘

GERNE I

", +
. - W
10 eyt
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7

The terms and conditions of this Quitclaim Deed are hereby accepted this Z.2_day

of February 2002,
THE DEPOT REDEVELOPMENT
CORPORATION OF MEMPHIS
AND SHELBY COUNTY
MiEHAEL o KT
Title: (Q/Q/\MMM
This Instrument Efiacsd
w24% Ratum to:

Philip G. Kaminsky, Esq.
Apperson, Crump & Maxwel, PLC
6000 Poplar Avenue, Sulle 400
Memphis, Tennessse 38119-3972

11
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(RECORDING INFORMATION)

Property Address:

US Army Defense Depot
Airways

Memphis, TN

New Property Owner:

The Depot Redevelopment Corporation
of Memphis and Shelby County

2163 Airways Boulevard

Bldg. 144, Suite 140

Memphis, Tennessee 38114

Tax I.D. No.:
060-092-001 E

Mail Tax Bills To:

Depot Redevelopment Corporation
ATTN: Jim Covington

2163 Airways Blvd.

Bldg. 144, Suite 140

Memphis, TN 38114

AFFIDAVIT OF VALUE

STATE OF TENNESSEE
COUNTY OF SHELBY

I, or we, hereby swear or affirm that, to the best of affiant's knowledge, information, and belief, the actual
consideration for this transfer is $0.00 - EXEMPT TRANSACTION - GOVERNMENTAL AGENCY IS GRANTEE.

Affiant

Subscribed and sworn to before me this day of

Notary Public
My Commission Expires:
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SpxhkaerT RO

EO Bry
w )
AN s 21
i 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
s'."1-“,. n-oﬁvc"‘f REGION 4
345 COURTLAND STREET. MLE:
ATLANTA, GEORGIA 30365
MAR 13 i
4WD~FFB : v
CERTIFIED MAIL
. RE CEIPT REQUESTE

Mr. BEric Helladay

Acting Commander

Defense Distribution Depot Memphis
2163 Alrways Boulevard

Memphis, Tennessee 38114-5297

Mr, E. Joseph Sandaers

Legal Services Director :

Tennessee Department of Environment and Conservation
Office of General Counsel

401 Church Street

Nashville, Tennessee 37243-1548

SUBJ: Federal Faclllity Agreemont;
Defense Distribution Depot Memphis, Tannessee
EPA I.D. Numbar: TN4 210 020 570

Gentlemen:

The Environmental Protection Agency (EPA) is pleased to
provide you with an original copy o% the signed and executed
Pederal Facilities Agreement (FFA) for the Defense Distribution
Depot Memphis (DDMT), Tennessee. As required by Section XXXIV of
the FFA, EPA hereby notifies you that the effective date of the
DDMT FFA is March 6, 1995. This is the date that the last Party,
EPA, signed the FFA. Your commitment to, and assistance in,
developing and f£inalizing this Agreement is greatly appreciated.

If you or your staff have any questions or comments
regarding this document or the contents of this letter, please do
not hesitate to contact me at (404) 347-3016.

Sincerely, -

6%¢J Ao

on N. Yohnston, Chief
Federal Facilities Branch

Enclosure
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FEDERAL FACILIIIES AGRERMENT
BETWEEN
URITED STATES ENVIROMMENTAL PROTECTION AGENCY
REGION IV
TENNESSEE DEPARTMENT OF Rmn:nomma;r AND CONSERVATION
AND
UNITED STATES DEFENSRE LOGISTICS AGENCY
AT THE
DEFENSE DISTRIBUTION DEFOT MEMPHIS

MEMPHIS, TENNRSSER

This instrument CHPRd

by Return to: -
Phillp G. Kaminsky, Esq. )
Appersen, Crump & Maxwall, PLC

-t
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- UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IV
AND THE
TENNESSEE DEPARTMENT OF ENVIRONMENT AND CONSERVATION
AND THE
UNITED STATES DEFENSE LOGISTICS AGENCY

IN THE MATTER OF:

)
)

THE U.S. DEFENSE LOGISTICS AGENCY )
' )  FEDERAL PACILITY
) ACNEZMENT UNDER
) CERCLA SECTION 120
) and
¥ RCRA Sections
) 3008(h) and 3004 {u)
} and
) 3004 ({v)
) Administrative
} Docket Number:
) TN4 210 020 570

DEFENSE DISTRIBUTION DEPOT MEMPHIS
TENNESSEE

Based on the information available to the Partliesa, as herainafter defined,
on the affactive data of rthia FEDERAL FACILITY AGREEMENT (Agreaemant), and without
trial or adjudication of any {sBues of fact or law, the Parties agree as followa:

I. PARTIES

The Partiees to this Agreement are the United States of America through the
Environmental Protection Agency (EPA)}, the State of Tennessee through the
Tennesseo Dopartmeont of Bnvireonment and Conservatioa (IDEC), and the United
States Department of Defenese through the Defense Logilstlcs Agency (DLA) at the
Defensa Distribution Depot, Mamphis, Tennessee (DDMT). The terms of thie
Agreement, shall apply to and ba binding upon tha Parties, including EPA, TDEC
and DLA and their respective agents, employanas, response actlon contractors for
the Site, as hereinafter defined, and all subsequent owners, operatara and
lessees of DDMT. The undersigned representative of each Party certifiens that he
or she is fully authorized to enter into the terms and conditiens of this

1
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hgreement and to legally bind such Party to this Agreement.

r

I1. DETERMINATIONS

The following constitutes a pummary of the determinationa relied upcon by
+the Parties to establish their juriediction and authorlty to entaer into this
Agreament. None of these determipatione shall be conaidered admisslons by any
parson, ralatad aor unrelatad to this RAgreemant, for purposeR othar than
determining the baais of this Agredment or establlishing the juriediction and

authority of the Partiee to enter into this Agreement.

A. The United Statas e a "person™ as defined in Section 101{21) of
CERCLA, 42 U.S.C. Section 9601(21}.

B. DDMT is a "Facility" as defined by Sactlon 101(9}) of CERCLA, 42 vU,S8.C.
Section 9601¢9) T.C.A. Sactions €8-212-201 ot gag., T.C.A. 68-212_.01 at_mga. and
by 10 U.5.C. Saction 2701 et seq.

(=18 There lias bwen a releass wr a subetantlal tlhicwvac of a releage of
hazardous substances, pollutants or contaminanta; or solid wastes; or hazardoua
wagtes or harardous conatituente from the Facility within the meaning of Sections
101(14), 101(22}), 101{33) and 104(a)(2) of CERCLA, 42 U.S.C. Sections 9601(14),
9601(22), 9601(33) and 9604({a)(2), and Sections 1004(27) and 1004(5) of RCRA, 42.
U.s.C. Sections 6303(27) and 6903{5) and T.C.A. Sections 68-}.12-—101. 58-212-20&.'
"68-212-202(2) apd 68-212-104(7) and the Tennassea Compilation of Rules and

Regulaticns, Chapter 1200-1-11-.01(2)(a) and 1200-1-13-.01(1).

D. The actions provided for in this Agreement are consistent with the NCP.

E. The Work providad for in this Agreement ips necessiary to protect the
public health or welfare or the environment.

P. The United States Department of the Army im the owner of the Facility.
DLA ls the operator of the Faclility (DDMT) within the meaning of Sectlion 101(20)
af CERCIA, 43 BD.8.C. Soction $801({20), and oporatss the Facllity within the
meaning of Sectlon 107(a)(l) of CERCLA, 42 U.S5.L. Sectlon 9607{a){l) and T.C.A.
Section 68-212-202. DLA ie the lead agency of the ¥nited States to managa the
Derfense Environmental Hestoration Frogram (DERP)} amR 1t appliee to tha Facility.

G. This Agreement provides for the expediticus completion of all pecessary
response actions.
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H. DLA is subject to, and ehall comply with, CERCLA, the NCP.- RCRA and
applicable State Law in .melamanti.ng this Agreement.

IIT. JURISDICTION

Each Party ls entering into this Agreement pursuant to the follewing
authorities:

A, EPA Reglon IV, enters inteo :chose portlons of this Agreement that relate
to the response action process pursuant to Saction 120(e) (1) of the Comprehanalve
Environmantal Response, Compensation, and Liability ACt (CERCLA}, 42 U.S.C.
Section 9620({e)({l}, as amended by the Superfund Amendmenta and Reauthorization
Act of 1986 (SARR), Pub. L. 99-499 (bereinaftsr jointly refarred to as CERCLA)
and the Resource Conservation and Recovery Act (RCRA), Sections 6001, 3008(h) and
3004¢u) and (v), 42 U.5.C. Sectlons §961, 6928(h), 6924{(u) and (v), as amended
by the Hazardouo and Solid Waata Amendmants of 1984 (HSWA) {hereinafter Jointly
referred to a8 RCRA) and Executlve Order 12580;

B. EPA enters into these portions of this Agreement Thar ralacae to
response actions pursuant to Section 120(e)(2) of CERGCLA, 42 U.5.C. Section
9620(e) (2). Sections 6001, 30D8(h}, and Sections 3004{u) and (v) Oof RCRA, 42
U.5.c., Sactiona 6961, 6928(h] and 42 U.S.C. Sections £924(u) and (v) and

Executive Order 12580;

¢. DLA enters intoe thoss porti;:ma of this Agreement that relata to the
response action process pursuant to Section 120(e} of CERCLA, 42 U.S.C. Section
9620(e), Sections 6001, 3008(h) and Sections 3OU4(u) and (V} ©f RCRR, 42 U.3.c.
Sections 6961, 6928(h), 6924 (u) and (v), Executive Order 12580 and the Defense
Environmental Restoration Program (DERP), 1¢ U.58.C. Section 2701 at sed.

D. DLA enters into thoss porticne of thio Agreement that relata to
response actlons fox OUe and £inal roaponse actlions pursuant to Section 120{e}(2)
of CERCLA, 42 U.5.C. Section 9620(e)(2), Sections 6001, 3008(h) and 3004(u) and
{(v) of RCRA, 42 U.s.C. Sectliona 6961, 6928(h) and 6924(u} and {v}; Executlve

order 12580, and the DERF; and

E. TDEC enters lnto thim Agreement pursuant te sectiocna 120(f) and 121(f)
of CERCLA, 42 U.S.C. Sections 9620{f) and 9621(f), and the Tennessee Code

Annotated (T.C.A.) Sections 68-212-201 et BRd. and T.C.A. 68-212~101 et sed.
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IV. DEFINITIONS

Excopt as noted bhalow or otherwise explicitly stated, the definitiono
provided in CERCLA, the Naticnal Oil and Razardous Substancees Pollution
Contingency Plan {(NCP) and RCRA shall control the meaning of the terms usecd in
thie Agreement. However, if any ©f the following termsa are amended by revislon
of the NCP after the effective date of this Agreement, the revised NCP definition
shall control the meaning of that tezm, as applicable. The revised definition
shall be applied 1n accordance with any setatutory or regulatory language on
applicability specific to the amendad or ravimed term. Aleo, for the purposes
ef thio Agroomont and tho Work roguirod hozoln, CERCLA tormlinology shall ba used
whenever possible in order to simplify the terminology. Appendix A to this
Agreement ldentifiee the RCRA counterparts for all CERCLA terms used.

A. DAgreement shall mean this decument and shall include all attachments
to this document. All such attachments shall be appended to and made an integral

and enforceable part of this document.

B. Applicable State Laws shall include, but not be limited to, all laws
determinaed to be applicable or relevant and appropriate requirements as described
in Section 121{d) of CERCLA, 42 U.S.C. Section 9621{d). It is recognized that
in eome instances in which this phrase is used, there may be no applicabla State

Lawsa.

C. Applicable or Relavant and Appropriate Recquirement (ARAR) shall mean

"legally applicable” or "relevant and appropriate” requirements, lawsa, standarda,
criteria or limitaticns as thosme terms are used in Section 121 of CERCLA, 42

U.S.C. Section 9621(d).

D. CERCIA shall mean the Comprehensive Envircnmantal Response,
Compensation, and Liability Act of 1980, 42 U.5.C. Sectiocns 9601 et seqg., as
amended by the Superfund Amendments and Reauthorization Act of 1986, (SARA}

Public Law 99-499.

&

E. CERYA shall mean the Community Environmental Response Facilitation Act
of 1992 (Public Law 102-426) which amends CERCLA Section 120{h) to expedite the
sale of federal land that ia datarminad to ba unoontaminatad.

F. Comprehengive Site-Wlde Operxable Unit shall mean the 0U which inciudes
the entire $ita, to be evaluated following the iseuance of RODs for all other OUs

at the Site. The purpose of this OU i8 to document and evaluate all risk which
is anticipated to remain at the Site following -implementation of the response

4
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actions regquired by all preceding RODe and removal actlons. The Comprehenalve
S{te-Wide OU shall be used to datermine whether the previously-selected response
actiona are cumulatlvely protoctive of human health and tha environment, or

whether additicnal response action 1ls reguired to address this cumulative cigk,
as raquired by CERCLA, the NCP and applicable EPA policy and guidance.

G. pays shall mean calendar days, unless business days are specified. Any
submittal that under the terms of this Agreement would be due on a Saturday,
Sunday, or Federal or Stata of Tennessaee holiday shall be due on the following

business day.

H. pDeadline shall mean tha date on which EPA and TDEC muat receive any
Primary Documents undar the terms of this Agreement and the Site Management Plan
{(8MP). Deadlines shall be subject to stipulated penalties.

I. DLA shall mean the Defanan Lagiaties Agency for tha United States of
America, its succeseora and assigns, at tha Defensa Distribution Depot, Hemphis,
Tennassea (DDMT), its successors and aseigne, including the U.S. Department of
Defense to the extent necessary to effectuate the terme of the Agreement,
including, but not limited to appropriations and Congressional reporting
requirements. This definition is not intended to limit the liability of any
tenant not a fileld activity of the Defense Loglstics Agency which is a
potentially reasponsible party for the purpeses of Section 107(a) of CERCLA, 42

U.3.¢. Soction 9607 and/or T.C.N. Scotion 68-212-201, et sag. DLA shall be the

lead agency responsible for implementing and completing all Work at the Sita in
accordance with the terms of this Agreement, CERCLA, the NCP, RCRA and applicable

Tennessee law.
J. DobD shall mean the United States Department of Dafenaa.

K. EPA shall mean the United States Envirommental Protection Agency, its
successoxa and assigns, and itg Auly authorized representatives.

L. Pacility shall hava the meaning set forth in Secticn 101(9) of CERCLA,
42 U.S.C. 9601(9). For purposes of this Agreement the term includes that
properxty owned by the United States Department of the Army known as DDMT located

in Eholby County, Tennosoco.

M. HSWA shall mean the Hazardous and Solid Waste Amendments Act of 1584,
Public Law 98-616.

N. National Contingency Plan or NCP shall mean the National 0il and

5
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Hazardous Substancea Pollution Contlngency Plan, 40 C.F.R. Part 300, and any
amen8@ments thereto.

0. Operable Unit or OU shall mean a discrete action that comprlees an
fncremental step toward comprehensively addreaging Site problems. This discrete
portion of & remedial redponse may aliminate or mitlgate a release, threat of
raleasae, or pathway of exposure or manage the migration of a release. OUs may
addyses geographical pertions of o Sita or apecific Site problems. OUs may also
addreas the initisl phases of an a;:tion, or may conslst of any set of actions
performed over time or any actiocns that are concurrent but located in different
parts of the Site. The remediation of the Site can be divided into a number of
ous, depending on the complexity of the problems assoclated with the Site, The
tarm "operable unit* is not intended to refer to the term "oparating unit” as
usad in RCRA. ous shall be formally proposed via preparation of the

correaponding Proposed Plan (pursuant to CERCLA) and listed in the approved SMP.

Prior to preparatlen of the sorragponding Proposad Plan, each ©OU shall be
regarded as a potential OU. All potential OUs shall aleo ba listed in the
approved SMP, subject to revigslion based on data or information obtained during

the Remedlial Investigation/Feasibillty Study (RI/FS).

». Permit shall mean the RCRA permit, issued to DDMT by EPA and TDEC, and
any modificatione thereto. Thig parmit includes the HSWA portion (permit number
TN4 210 D20 570}, issued by EPA, and the RCRA portion, iesued by TDEC, which
_together compries thw full RCRA pesmit (pormit number TNHW.O53, affective

Saptembcr.ZB, 1990} for DDMT.

Q. Project Manageris} shall mean the indlvidual designated by EFA, DLA and
TPEC to oversee and provide technical assistance for the response actions

required undar the Agreement.

R. RCRA shall mean the Reacurce Conservation and Recovery Act, 42 U.3.C.
Sectlion 6901 &r_seg., as amended by Lhe Hazardcous and Solld Waete Amendmenta of

1984, Public Law 98-616. 4

5. Site shall mean ‘the areal extent of contamination and all suitable
areas 1n very close proximity to the cantamination necessary for the
implomantation of all respaonaa actions for the site.

T. Site Management Plap (SMP) shall mean the plan submitted by DLA to EPA
and TDEC which identifies and pricoritizes the OUs to be remediatcd. The SMP

shall also include a echedule of activities to be conducted by DLA through a
Record of Declaicon, at a minimum, for each OU. The Deadlines established ln the

&
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approved SMP shall ba enforceable for the current and upcoming two fiscal yearsa
(FY, FY+1 and FY+2), and projected for eubsequent flacal ysars.

U. Solid Waste Management Unite (SWMUs) shall have the same meaning as

defined in RCRA and the Permit and shall include those unlta at which solid
wastaes have been placed at any time, irrespective of whether the unit was
intended for the management of solid and/or hazardous waste. Such units include
any area at the Site at which sclld wastes have been routinely and systematically

rélaeased.

V. ZXarget Dates shall mg;n thﬁ date on which EFA and TDEC must recelve any
Secondary Documents under the terxrma of this Agreement and the SMP. Target Dates

ahall not be subject to stipulated penalties.

W. TDEC shall mean The Statae of Tenneesee Department of Environment and

Coneervation.

X. Work shall mean all activities required by this Agreement including,
without limjitations, the activitles specified in Sectionas XV (Caonsultation
Process for Primary and Secondary Documents), XVI (Administrative Record and

Public Participation), XVII {Retention of Records), XVIII (Progress Reports), XIX
(Additiconal Work), XX (Five Yoar Review) and XXI ({Schedules for Document
Submittal). In general, work shall include all activities necessary to
. euccessafully accomplish all pcrocning, RI/FS, Ncmedial Deoign/ Remedial Action
{RD/RA) and Operation and Maintenance (O&M) activities for each site or QU

identified by the Parties for DDNMT.

V. INSTALLATION DESCRIPTION

A. For the purposes of this Agreement, DDMT is located in the south
central section of Memphis, Shalby County, Tennessee, and encompassees aix
hundred forty-two (642) acres ©f Faderal land. ODDMT liaq_zouz mileue southeaat
of the central business district and one mile north of Memphis International
Alrport. The Facllity is set in a mixed residential, commercial and industrlal
land ume area. BBMT conslsts of two sections: Dunn Pleld, an open storage and
burial disposal area about sixty (60) acres in mize, and the main installation,
which {a extensively developed.

B. The misaicn of DDMT is to receive, store, maintain and ship items.
DDMT warehcouses and distributes an axtenaive inventory of supplles ilncluding
clothing, food, medical supplies, electronic eguipment, petroleum products, and
industrial chemicals used by United States Milltary Servicea and Federal

7
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agencies. Due to the pature of lts mission and the larga supply volumes handled,
some ¥tems were spilled, leaked or disposed of within Faclllty boundaries during

the laet fifty years.

C. The hydrogeclogic regime beneath DDMT consists of the Upper Fluvial
Aquifar and the underlying Memphim Sand Aquifer. Tho prodominant source of
domestic/potable water supply in the Memphis area i3 the Memphis Sand Aquifer,
The Upper Pluvial Aquifer is not used within the City of Memphls for potable
purpeses. Recharge to the Memphis Sand Aquifer predominantly ocecurs via
percolatien of precipitation in outcrop areas approximately thirty (30) to aixty
(60) miles esast of the City of Memphis. The potentiomatric surface in the
Hemphis Sand Aquifer beneath the installation io approximately one hundred fifty

(150) feet below land surface.

D. The majority of surface water foatures at the Site are ditchas, owales,
concreta-lined channels and an efficient storm drainage system. Most of the Site
ia either level with, or higher than, the surrounding terrain. Only two
permanent auzfac. water bodies exlst at the DLA Memphis Sita. These ara Lake

Danialson and the Golf Course Pond.

¥I. FINDINGS OF FACT

A. For purposes of this Agreement, the following conetitutes a summary of
the facts upon which this Agreement i{s based. None of the facta related herein
shall be considered admisaions by any Party. Thie Section containe findings of
fact, determined solely by the Partlies and shall not be used by any perscn
ralated or unralated to this Agreemant for purposes other than datermining the

basia of this Agreement.

B. The installation was constructed i{in 1941 and was activated on January
26, 1942 as the Memphis General Depot, operating uader the Army, the owner of the
Facllity. The Army operated the Facility until 1962. In 1962, tha Defense
Logistice Agency (then called Defense Supply Agency) becane the oparator of the
Pacility under permit from the Department of the Army, and named it Defense
Depot, Heophlsn, Tennesswe (DDMT). In 1991, Defense Distribution Reglon Central
(DDRC) was weaptablished to provide operational directioen to peveral DLA
dietrlbution depots in the Central United States. DDMT became a secondary level
field activity or distribution site of DDRC. 1In 1993, DDRC was disesta.blia_hed

and the installation renamed DDMT.

€. The Department of Defense (DoD) developed tha Installation Restoration
Program {IRP) to evaluate and remediate the aeffects of past hazardous waate

3]
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managewment and disposal practicea at its facillties and to comply with the
proviglions of CERCLA, 42 U.S.C. Section 9620 et smeq.

D. 1In conformance with DLA environmental programs and the DoD IRP, a
number of technical studies have been conducted at the Site. These are llisted
and damcribed in Appandix B nof this Agreamant. DLA im currently preparing and
reviaing documenta which propose the means for: (i) complating the Remedial
Investlgation(s) for the Site; and (i{i) implementing preliminary response actions
to addrees ground water contamination beneath the Dunn Field area.

B, In January 1990, EPA conducted a RCRA Facility Asseesment (RFA) of
PDMT. The RFA resultad in the ldentification of forty-nine (49) Solid Waste
Kanagement Unites (SWMUe) and elght (8) Areas of Concern (AOCs) at the Facllity.
©0f thcee, fourtoon {(l4) EWMUo and four (4) AOCo raquirod noc furkther action.
Thirty-one (31) SWMUa and three (3) AOCE regquire further aneatj.gatiori in the
form of confirmatory sampling and analysis or a RCRA Facility Investigation
{RFI). Pour (4) SWMUs and one (l).-AOC were ildentified as needing only RFI
characterization. These gites are identified in the Permit.

F. ©On September 28, 1990, EPA and TDEC lssued a RCRA Permit to DDMT under
the Solld Wagte Disposal Act, as amended by -the Resource Coneervation and
Recovery ACt of 1976 (saee Section IV (Definitions)) and T.C.A. Sectlion 68-212-101

at seq.

G. In accordance with Saction 120{d)(2) of CERcﬁh, 42 U.S.C. 9620(d} (2),
EPA prapared a final Hazard Ranking System (HRS) Scoring Package for tha
Pacility. Based on the final HRS scors of 58.06, EDA added HDMT to the Natienal
Priorities List (NPL}) by publication in the Federal Register, 199 Federal

Register 47180, October 14, 1992.

H. Basad upon the information above, the Parties agree that the following
are applicable to the provislons of this Agreemant:

]
1. Work done and data and reports generated prior to the effective
date of thle Agreement shall be retalned and utllized o prepacing
the RI/FS puramuant to CERCLA and RCRA to the maximum extent
feasible, without vioclating Applicable or Relevant and Appropriate
Requirements (ARARS), raegulations, or guldelines.

2. Appendix C {FY94 Site Managemant Plan) containm a 1iat nf thonn
known sites which have baaen identified as requiring further
investigation. If any additional sites are identified after the

9
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offective date of thia Agreemsnt, the Parties will determine what
"investigatlon or action ig required for such aites through mutual
censenaud  and  in accordance with Saction Ix (3tatutory
Compliance/RCRA-CERCLA Integration).

Vil. PURPOSE AND SCOFE QF AGREEMENT
A. The general purposes of thip Agreement are to:

1. Ensure that DLA conducts the Work necessary to ensure that the
environmental impacto aseeciated with paot and present activities at
the Site are thoroughly investigated in accordance with the
authorities eited in Secticn III {Jurisdiction) of this Agreement,
and alil provisione of CERCLA, tha NCP, RCRA and applicable state

Law;

2. Ensure that DLA develops and implemants all appropriate responge
actione as necessary to protect the public health, welfare and tha
environment in accordance with the authoritlies cited in Section III
{Juriediction} of this Agreement, and all provisione of CERCLA, the
NCP, RCRA and applicable State Law; and

3. Facllitate cooperatien, exchange of information and
participation of the Parties in conducting theas actiong.

B. sSpecifically, the purposes of this Agreement are to ensure that DLA,
censultation with, and with the mutual consensug of, EPA and TDEC:

1. Meete the raquirements of Section 120(e)({2) of CERCLA, 42 U.5.C.
Section 9620(e)(2), for an interagency agreement among the Parties.

2. Idantifisa the responee aotion nocossary for all identified
eites at DDMT. The Site Management Plan (Appendix C) liats all
known RI/FS, acreening and NFI sites, as well as all RCRA Units, as
agreed to by the Parties. RI/FS sites shall be includad in an oUO
and underge a Remedial Investigation. Screening sites ghall undergo
a Preliminary Assessment/Site Investigation (PA/SI). Upon
cempletion of the PA/SI, screening altes shall either be (1)
upgraded to RI/FS atatus and included in an OU, or (il) designated
as NFPI oites and doopped frzom further conslderation. NFI sites
include those sites for which sufficient information apparently

already existe to make the determination that noc further

10




‘lom Leatherwood, >helby County Regisier of Deeds: Insir. # 02097802

investigation or response action 1@ naceesary. A final decision by
;ha Parties regarding the NFI status of these sites shall be made
following the submlital of adeguato writlea ducumentatlon by DLA,
and roview of this information by EPA and TDEC. Any additions,

modifications and deletlions to the list of sites at DDMT shall be
mada through the Parties’ approval of the annual update of the SMP.

3. Tdentifier OUR and potentipl OUs which are appropriate at the
Site in accordance with the program management principles of CERCLA,
tha NCP and applicable State Law. The last OU designated for the
Site shall be the Comprehensive Site-Wide OU, as defined in Section
IV (Definitions). Potential CUe shall be identified and proposed by

the Parties in the SMP as early as possibla prior to the formal
proposal of OUs via the preparatlion of Proposed Plans, pursuant to

CERCLA. OUs and potential OUs shall be established, and updated as
needed, in the IMP.

4. Implemants the Work and response actien achedules for sach OU
which are required by the SMP.

E. Completea a Remadial Invantigation (RI)xfar each OU to determine
adequately the nature and extent of the threat to the public health
or welfare or the environment causaed by the relesase and/or
threatened ralease Orf hazardous subatances, pollutants, contamlnants

or constituents from that OU.

6. Completas a Feasibility Study (F3} for each GU which identifias
and evaluates feasible remedial alternatives for preventing,
mltigating, or abating the releamss and/or thraatoned raloase of
hazardous substances, pollutants, contaminants or censtituents from

that ot.

7. Identifiea the nature, objective and schedule of response

actions to be taken at the Site. Response actions at the Site shall
attaln that degree 'of remedlation of hazardous substances,

pollutants or contaminants mandated by CERCLA, the NCP and
applicable 3tate Law.

8. Implements the selected response action(a) for each OU in a
timely manner, and consistent with the appllcable ROD, to ensure
consistency with the ultimate gpal of protecting humwan health,
walfare and the environment.

11
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9, Identlflies and integrates all federal and state ARARs into the
‘response actlon procese ln accordance with tha authorities cited in
Section IIXI (Jurisdiction) of this Agreement,and all provisicns of
CERCLA, the NCP, RCRA and applicable State Law. ZEPA and TDEC shall
agaigt DLA in identifying and integrating State and Federal ARARs

lnte the response actlon process.

10. Completes any Additicnal Work which is identified and agreed
upon by the Parties 1n accordance with Secticn XIX (Additional Work)
of this RAgreement and the authorities cited in Sectlion IIIX
{(Jurisdiction) of thla Agreement, and all provislons of CERCLA, the
NCP, RCRA &and applicable Statae Law.

1l. Coordinartes the response actlion process Ior each JU with the
mission and support activities of DDMT.

VIII. ENFORCEABILITY

A, The Parties agzree that:

1. Upon the effective date of this Agreement, any standard,
regulation, condition, requirement or order which has becoma
effective under CERCLA and is lncorporated into this Agreement las
enforceable by any pexson pursuant to Section 310 of CERCLA, 42
U.S5.C. Secticn 9659 and any viclation of such standard, regulation,
condltion, requirement or order will ba subject to civil penaltles
under Sectlons 310(c) and 10% of CERCLA, 42 U.S.C. Sectlons 963%(c)

and 9609; and

2. All echedules or Deadlines assoclated with the responae action
process shall be enforceable by any person pursuant tco Sectlion 310
of CZRCLA, 42 U.S5.C. Section PEED(c), and any viclation of wuch
schedules or Deadlinas will ba subject.to civil penalties under
Sections 31C0{c) and 109 of CERCLA; 42 U.S5.C. Sections 9659(c) and
9609. .

3. All terms and conditicna of thim Agreemant which relata to
fanponae actions, ingluding corraapondihg bDeadlines or echedules,
and all Work assoclated with the response actions, ashall be
enforcaable by any peoroen pursuant to Section 310(c) of CERCLA, 42
U.5.C. Section 9659(c) and any violation of such terms or conditions
will ba subject to civil penalties under Sections 310{c)} and 109 of
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CERCLA, 42 U.5.C. Sections 9659%({c) and 9609; and

4. Any final! rasolution of a disputa purmuant to Section XXV
(Resolution of Dleputes) of this Agreement which establishes a term,
condition, Deadline or schedula shall be enforceable by any person
pursuant to Sactlion 310(c) of CERCLA,42 U.S5.C. Saction 9659(c) and
any viclation of euch term, conditlon, Deadline or schedule will be
subject to clvil penalties gn%e: Sectione 310(c) and 109 of CERCLA,

42 0.5.C. 9659(c) and 9609.

5. Upon modification of the Peormit, as appropriate, to incorporato
this Agreement, pursuant to Section IX (Statutory Compliance/RCRA-.
CERCLA Integration), all terms and conditlons of this Agreement
become enforceable by TDEC/EPA ae terms and conditions of that
Permit, except as otherwise provided in this Agreement or by law.

B. Nothing in thims Agreement shall be construed as authorizing any person

to seek judicial review of any CERCLA action or Work where review is barred by

any provision of CERCLA, lrcludlng Sectiom 113(h) of CERCLA 42 U.5.C. Sectlon

9613(h}).

C. Nothing in this Agreement sghall be consldered as a restriction or
waiver of any rights the Parties may have under CERCLA including but not limited
‘tn any rights under Sections 113, 120, and 310 of CERCLA, 42 ©U.S.C. Sectiona
9613, 9620, and 9659. DLA does not waive any rights it may have under Section
120 of CERCLA, 42 U.S.C. Section 9620, SARA Section 211, 10 U.5.C. Section 2701
et sed. and Exaedutive Order 12580. Tha Parties agrae that all FPartiaes shall have

the right to enforce the terms of thls Agreemant.

D. Consistent with thls Agreement, the Parties agree to exhaust fully the
remedies provided in Section XV (Coneultaticn Procese for Primary and Secondary
Dogumonto) and Section XXV (Resolution of Disputas) of this Agreement prior teo
exercising any other rights the Parties may have relative to the Site or any
Judicial rights the Partiss may have.

LY

E. Appendix I to this Agreement is a letter from the U.S. Department of
Justice to the Defense Logistics RAgency which seta forth the Department of
Justicers position on the enforceability of Federal Facility Agreements entered

into pursuant to CERCLA Section 120(e)}, 42 U.S$.C. 9620(e).
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IX. STATUTORY COMPLIANCE/RCRA-CERCLA INTEGRATION

A. The Parties intend to integrate DLA’s CERCLA rasponse obligationas and
the RCRA corrective action obligations of the Permit into this comprehensive
Agreement. Therefore, the Parties intend that compliance with this Agreenment
will achieve complliance with CERCLA, 42 U.S5.C. Section 9601 et seqg.; will satisfy
the corrective action requirements of Sectlen 3004(u) and 3004(v} of RCRA, 42
v.5.C. Sections 6924(u) and (v}, the Permit and Sectlen 3008(h} of RCRA, 42
U.5.C. Section 6928(h), for interim status facilities; and will meet or exceed
all applicable or relevant and appropriate Federal and State Lawa and regulatlons
to the wxtunt regulred by Section 121 of CERCLA, 42 U.E6.C. Seotion 9621 and
applicable State Law. A list of the decumenta common to RCRA and CERCLA, and a
flow chart for their submittal, are provided in Appendix A toc this Agreement.
All work done and data generated prior to the effective date of this Agreement
shall ba retained and utilized as appropriate under this Agreement to the maximum
oxtent foaaible without violating applicabla or relevant and appropriate lawa.

regulations or guidelines.

B. Based upon the foregoing, the Parties intand that any response action
selected, implemented and completed under this Agreement will be protective of
human health and the environment such that remediation of releases covered by
this Agreement shall obviate the need for further correctlve action to address
guch releases under RCRA ac amended, and T.C.A. Section 68-212-101 et _seg. The
Partiea agrea that with respoot to relasesse of hazardous wasté =r harardoua
conetituents coverad by this Agreement, RCRA and T.C.A. Saction 68-212-101 e%
peg. shall be considered applicable or ralaevant and appropriate requiremanta
(ARAR'’s) pursuant to Section 121 of CERCLA, 42 U.S8.C. Saction 9621. Releasas or
other hazardous waste activities not covered by this Agrsement remaln subjact to
all applicable State and Federal anvironmental requiremaenta. '

€. EPA intends to reference and incorporata this Agreemant, including
appropriate procedures for the selection of remedlal actlon(a}, scheadules and
provisions for extension of such achedules, into the Permit. For instanca, EPA
intends to modify the Permit as appropriate, to incorporate the remedial
actien(s) selected under this Agreement as corrective measures, when appropriate
to satisfy Secticns 3004({u) and (v) of RCRA 42 U.S.C. Sectionsl5924(u) and {(v}.
DLA whall submit al)l necsssary ramestr for parmit modification to EPA and TDEC
in a timely manner in accordance with 40 C.F.R. 270.42 et_saq. With respect to
thoee portions of this Agreement incorperataed by reference into such permit, EPA
intends that judiclal review Of the incorporated poxtions shall, L0 the extent
authorfized by law, only occur under the provisions of CERCLA.

14
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D. TDEC declmions for RCRA units contained in TDEC’S portion of the Permit
shall- not be smubject to Section XXV (Resolution of Disputes) of this Agreement.
The list of such unite, ehsll be reviacaed by TDEC in annuxl updatas of tho SMP,

a8 nesded.

X. PERMITS

A. The Parties racognize that under 121(e)(l) of CERCLA, 42 U.5.C.
Sections 9621(e)(l), and the NCP, 40'C.F.R. Part 300 at seq. {1988), as amendad,
portions of the CERCLA reaponse actions selected and carried out pursuant to this
Agrecmont and oonducted entirely on Sita ara exempted from the procedural
requirement to obtain a Federal, Statae, or leocal permit but to tha extent
required by CERCLA must satisfy all the applicable or relevant and appropriate
Federal and State laws, standards, requirements, criteria, or limitations which
would have been included in any such permit. The Parties further recognize that
ongoing hazardous waste management activities at DDMT may raquire-i.suanca of
pernits under Federal and State laws. This Agreement does not affact the

roquirements, Lf any, to obtain such permits.

B. Whaen DLA proposee a response action other than a time-~critical removal
action to ba conducted entirely on Site, which in the abgence of Section
121(e)(1) of CERCLA, 42 U.S8.C. Section %62{a)(l), and the NCP would require a
Federal, State, or local permit, DLA sghall includa ip the Remedial Action Work

Plan:

1. Identification of each parmit which would otherwise be raquired;

2. Identification of the laws, standards, regquirements, critaria, or
limitations which would have had to have been met to obtain each such
permit; and

3. An explanation of how the response action will meet the ptandards,
requirements, criteria or 1limitations ,identified in Subsection B.Z2.
immediately above, but only to the extent that thie information is not
covared by the statutory obligations of the Parties to identify ARARa.
Upon request of DLA, EPA and TDEC will provide thair position with respect
to Subgections B.2. and B.3 above within thirty (30) days if feasible.

€. Subgection A above is not intended to relieve DLA from complying with
Federal, State, or local hazardous waste management reguirements whenever it
proposes response actions involving the shipment or movement of a hazardous
subsetance and/or hazardoue waste off the Facility.
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D. DLA shall provide TDEC and EFA Project Managers writtan notice of any
permlte required for off Sitae activities as soon as it becomes aware cof the
reguirement. Upon request, DLA shall provide TDEC and EFA Project Hanagers
coples of all such permit applications and other documente related to the permit

or approvel process.

E. If a parmit or other authorlzatlon necessary for Lmplementation of this
Agreement is not lssued/granted, or la proposed to be lsaued or renewad in'a
manner which is materially inconsistent with the requiremente of any work plan
reached pursuant to this Agreement, DLA agrees it shall notlfy TDEC and EPA of
the inconsinteacy as soon as poesible. The Preject Managara ahall than meet to

consider the approprlate course of action.

F. During the pendency of any delay pursuant to Subaection E above, ULA
shall continue to implement those portions of the applicable work plan which ara
not Alrastly or indirectly dependent upon a permit/approval iln question and which
can be implemented pending final resdlution of the permit/approval lesue(s).

G. Except as otherwisa provlided Lu CERCLA, or ao agresd to by the Dartlies,
DLA shall comply with applicable State and Federal hazardous waste management
requirements such as those in Sections 3004 and 3005 of RCRA, 42 U.S§.C. Sectlons
6924 and 6925, at the Site.

R H. To tha extoent thatr thin infarmation haa been provided by DLA in another
document or report required under this Agreement, it is not the intent of the
Parties that thia Section reguires resubmisaion of this information.

XI. RESERVATION OF RIGHTS

A, : The Parties, after axhausting their remedies under this Agreement,
exprepsly reserve any and all rights they may have under any law, including but
not limited tu CERCLA, all prxoviaions of the Hazardous Waste Hanagement Act of
1977, T.C.A. 8Sectlon 68-212-101 et segq. or any provision of any other State,
Federal, or local law, including any laws pursuant to a Federally authorized
program, where those rights are not inconaistent with the provisions of thie
Agreemant, CERCLA or the NCP. In additlon, by entering intc this Agreement and
deapite any other proviaien contained herein, the Parties do not walve thetr
soveraign immunity, except as otherwlse provided by law.

B. Nothing in this Agreement shall limlt the Jdlscretion of any Party to
enter into an agreement with any other potentially responsible party for the
performance of a remedial investigation, feasibility study, or remedial action
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at or in the vicinity of the Facllity i1f EPA, in consultation with DLA and TDEC
determines that such other party Lis qualified to do the Work and the remedial
invantigation, feasibllity study, or remedlal action actlvities will ba done
properly by such other party under the provisiona of Section 120{e)(6) of CERCLA,

42 U.5.C. Section 9620(e)(6).

€. This Agreament shall not be construed as a bar or release of any claim,
cause of action, right to assess panalties, or demand in law or equity including
but not limited to any right TDEC may have in relation to DLA's failure to comply
with any term or condition of this Agreement, or for DLA‘s failure to comply with
any schedulc or Peadline ectablished purauant +o this Agrasment or for any

viclatlion of Tennesses Law.

D. Thie Agreement does not waive, bar, release Or AITeCt any claims TDEC

may have for damages to natural resourcesa.

E. TDEC ehall retain all rights it has pursuant to Section 121(f)(3) of
CERCLA, 42 U.$.C. Section 9621(f}(3) and Tennesses Law. If TDEC does not
axercliae itm rclghts under 3Iectlon 151(!:(3) of CERCLA, 42 U.8.C. Section
9621{£){3) in a timely manner, the response action may proceed.

XIX. OTEER CLAIMS

A. Nothing in this Agreament shall constitute or be constrused as a bar or
reloase from any claims, cause of action or demand in law or eguity by or against
any person, firm, partnership or corporation not a signatory to the Agreement Zor
any llabiljty it may have arising. cut. wi wr rgelating in any way to tha
generation, storage, treatment, handling, transportation, release, or disposal
of any hazardous subetances and hazardous wastes and hazardous conetituents,
pollutants, or contaminants found at, taken to, or taken from tho Site.

B. Nelthsr tho BPA or TDES shall ba held as a party to any contract
entered inte by DLA with any other party to implement the requirementa of this
Agreement.

[

C. DLA and other State and Federal trustees shall act on behalf of the

public as the trustees for the natural rescurces present at DDMT. 1In this
capacity, DLA shall notify thae appropriate Federal and State natural resource

trustees as raquired by Section 104(b)(2) of CERCLA, 42 U.5.C. Sectlon
9604({b)(2), and Section 2(e)(2) wf Executive Order 12580, DLA ochall alsoc ba

responsible for asseasing damages (Llnjury, deatruction, loss of resourcea)
reaulting from releases of hazardous substancesa on DDMT, and for implementing
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measures designead To mitigate, and/or compensate tor, such damages. Thesa
authofities are vested in DLA (as specified ln Executive Order 12580) pursuant
to Saction 107(f) of CERCLA and Section 311(f) of thae Federal Water Pollution
Control Act. Except as provided herein, DLA {8 not released from any liability
which it may have pursuant to any provisions of State and Federal Law, including
any claim for damages for liabllity to the dootruction of, or losoc of natural

resgourced.

XIII. PROJECT MANAGERS

A. On or bafare the effective date of this Agreement, EPA, DLA, and TDERC
shall each designate and notify the other Parties in writing of the name and

addrese of their Project Manager and an Alternate Project Manager. The Project
Managers B8Shall be responsible, on a dally basis, for assuring proper
implemantation of all Work performed under the terms of the Agreement. 1In
addition to the procedures sat forth in Section XXXI (Written Notlification
Procedures), to the meaximum extent practicable, communications among DLA, EPA,
and TDEC on all documents, including reports, comments and other correspondence
concarning the activitico porformed pursuant to thia Agreement, shall bae direcstod
through the Project Managers. The Alternate Project Manager shall be authorized

to exercise the authorlty of the Projaect Manageér in his or her absence.

. B. DBLA, EPA and TDEC may change their respectiva Project Managers. Such
_change shall be accomplished by notifying the other Partlies, in writing, within
five (5) Days of the change and prlor to the new Project Manager exercising his

or her delegated authority.

C. The Project Managers shall confer informally as provided for in Sectiocn
XV (Consultation Process for Primary and Secondary Documents). The Projact
Hanager for DLA shall be responsible for day-to-day field activities at the Site.
The abeence of EFA and/or TDEC or DLA Project Managers from the Site shall not
ba a causa for the delay or stoppaga of Work. Whenaver peasible. the Proiect
Managers shall resoclve informally, by consant, any lssue related to the
implementation of this Agreement. Although DLA has ultimate responsibility for
meating the Deadlines and echedules fequxred by this Agreement and the sMy, the
Project Managers shall assist in this effort, including scheduling meetings to
address documanta, reviewing reports, cverseeing the perfornmance of environmental
monitoéing at the Ssite, and reviewing the progress of the response action

process.

D. Subject to the limitations set forth in Section XXVII (Site Access),
the authorlity of the Project Managers shall include, but is not limited to:
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1. Taking vr eplitting samples and ensuring that sampling and other
£fiald work 18 performed in accordance with the terms of this

Agraement and any approved Work Plan or Statement of Work;

2. oObserving, taking photographs and making such other reports on
tho progress of the Work ae tha Project Managera deem appropriate;

3. PRevlewing records, files and documents relevant to the Work

-

performed; and

4. Recommanding and raequesting minor fisld modifications to the
Work to be performed pursuant to an approved Work Plan, or in
techniques, procedures, or deslgns utilized in carrying cut such

Hork Flan.

E. Any minor field modification propesed by a Party purguant to thia
Section muat be approved orally by all Parties’ Project Managers to be effective.
The DLA Project Manager will make a contemporanecus racord of such modification
and approval in a writtan log, and a copy of the log entry will be provided aa
part of the next progrese report. No Project Manager may require implementation
of an approved modification by a goverament contractor witheut approval of the
appropriata government Contracting Oofficer.

P, If any event occurs or has occurred that may delay or prevent the
‘performance of any cbligation under this Agreement, whather or not caused by a
force majeure event, any Party shall notify by telephone the other Parties®
Projeot Hanagere within two {2} working daye of when the Party firat bacamo awars
that the event might cause a delay. If the Party intends to seek an extension
aof a Deadline or echedule because of the event, the procedures of Section XXIII,
{Extensions)}, shall apply.

XIV. TECHNICAL REVIEW COMMITTIEE

Pursuant to 10 U.5.C. Section 2705(c), DLA shall estabhlish a Technlcal
Revliew Commlttees (TRC). The¢ Partles shall particlpate in the TRC as fellewso:s

Q. A DLA represaentative who shall chalr the TRC;
B. An EPA repressntative; and '
C. A TDEC representative.

The Parties shall ancourage representatives from tha following organizations to
serve as members of the TRC:
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D. A representative rrom shelby County Government; and
‘B. A representative from the City of Memphis Governmant.

The chalrman shall scheduls gquarterly meetings of the TRC unlesa the Partlies
agrees to meet lese £freguently. If possible, meetinga ahall be held in
conjunction with tho mootingo of the Projact Managera. MNeetlngo of the TRC shall
be for the purpose of reviewing progrees under the Agreement. Special mesetings
of the TRC may be held at the request of the members. Minutes of each TRC
peoting shall be prepared and sent tb all Parties.

Xv. CONSULTATION PROCESS FOR PRIMARY AND SECONDARY DOCUMENTS

A. Applicability:

The provisicons of this Secticn establish the procedures that ghall be used
by the Partles to provide each other with appropriate notlce, review, comment,
and responee to commentsa regarding responsa action documents, specified heraein
as elther Primary or Secondary Documente. In accordance with Section 120 of
CERCLA, 42 U.S.0. Section 9620 and 10 U.S.C. Saction 2708, and the approved SMP,
DLA will be responsible far issuing Primary and Sacondary Documents to EPA and
TDEC. An of tha effective date of this Agreement, all documeants shall be
prepared, distributed and subject to dispute resclution in nccozdance.wmth

Subsections B through E below.

The designation of a dcocument aa "draft” or "draft final" is asolely for
purposes of consultation with EPA and TDEC in accordance with this Sectiocn. Such
deaignation does not affect tho cobligation of the Parties to imguo documents,
which may be referrad to herein as "final,” to the public for review and comment

ag appropriate and as required by law.
B. General Process for Primary Documentas:

1. 'Primary Documents include those reports, plans and studies that
ara major, diacrete portlone of the response action process. DLA
shall complete and transmit the following draft and draft flgal
. Primary Documents, to EPA and TDEC for review and comment in
accordance with the provisions of this Section, Section XXI.
fSCheduLas for Document Submittal) and the approved SMP. Unlasa
otherwise specifiad the documents shall be for a specific OU(s).

2. Site Community Relations Plan.
b. Remedial Investigation and Feasibility Study (RI/FS)
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Work Plans.

g e. Remedial Investligation (RI) Reports (including
Baseline Risk Ascessments}.
d. Feasibhility Study ([FS} Reports {(including detailed
analyeis of altarnatives}).
@. Yroposeed Remedial Actloun Plans (PRAPa)
£. Records of Decision (RODs).
¢. Remadial Design {RD) Work Plans {including schedules
for the development and submittal of Incremantal (e.g.,
30%, 60%, 90%) and Final RD Reports).
k. 100% Remedial Daaign (RD) Reports (including the RA
Bid Package and final design plans and speclfications}.
1. Remedial Actlon (RA) Work Plans (including the
awarded RA contract, and echedulées faor RA implemantation
and the submittal of Quality Control Plan(s), Poat—
Conatruction Report(s), Operaticn & Maintenance Plan(s)
and Fina)l Remediation Report{s)).
j. Written Notification of RA Implamantation Start Date
x. rinal Remediation Repertns (including Preliminaxy
Clopacut Reportao).
l. Pive Year Review Repcrts
m. Pinding of Suitability for Tranesfer (FOST), as needed

n. Finding of Sultability for Lease (FOSL), as needed
0. Slte Closecut Report, including Notlce pof Intent to
Delate.

P. Site Management Plan (SMP)

2. DLA shall complete and transmit each draft Primary Document to
EPA and TDEC such that it will be recelived on or beforas the
corresponding Deadline established in tha SMP for EPA and TDEC
recalipt of the document.

3. OUnless the Partiee mutually agree +o ancther time paeriod, in
accordance wlth subnnctlon’a.a. cof this Section, all draft Primary
Documants shall be subject to a sixty (60) Day pericd for review and
comment. Review of any Primary Document by the EPA and TDEC may
concern all aspecta of the documant (including complatenessa} and
should include, but is not limited to, ﬁachnical evaluation of any
aspect of the document, conseistency with CERCLA, the NCP, and any
pertinent guldanca and pollcy which ie applied by tha EPA and TDEC.
Comments by EPA and/or TDEC shall be provided with adequate
spacifielty so that DLA may reepond to the comment and, if
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appropriate, make changes to the draft document. Comments shall
‘refer to any pertinent sources of authorfty or references upon which
the comments are baaed. In cases involving complax or unusually
lengthy documents, EPA and/or TDEC may extend the comment period for
an additional twenty (20) Days by written notice to DLA prior to the
end of the comment period. This 20-Day exteneicn period shall not
be subject to the requirements of Section XXII (Extaneions). EPA
and TDEC shall transmlt their written comments to DLA such that tha
copments are received by DLA on or before the close of the comment

period.

4. TFollowlng the close of the comment period for a draft Primary
Document, DLA shall give full consideration to all wrltten comments
on said document which were submitted during the comment period.
DLA shall tranemit a written response to sald commenta such that the
raspon@e is recelved by EPA and TDEC as socon as posaibla, and no
later than sixty (50} Days from the cloge of the comment period on
said draft Primary Document. DLA shall transmit a draft final
Primary Document such that said document is recelved Dy EFA and TPEC
no later than one hundred and twenty (120) Days from the close of
+he comment pariod for the corresponding draft Primary Document.
While tha resulting draft fipal Primary Document shall be tha
responsibility of DLAR, it shall be the product of consensus to the
maxipun extent posalbla.

5. DLA may extend the one hundred and twenty (120) day perlod for
ispuing tha draft final Primary Document by an additional twenty
{20) Days by providing written notice to EPA and TDEC. This 20=Day

axtenslon period shall not be subject to the requiremants of Section
XXII (Extanaions}). In appropriate circumstances, the above tima

pariods may be further extended in accordance with Section XXII
(Extensione) of thia Agreement.

»
6. Dispute resolution shall be available to the Parties for draft
final Primary Documents aes eet forth in Section XXV (Resolution of
Dleputes) of this Agreement. When dispute resclution ie invoked on
& drafe £iral Primary Decument, Work may be stopped 1in accordance
with the procedures set forth 1in séction XXV (Resolution of

Disputes).

7. Except for a ROD, the draft final Primary Document shall become
the final Primary Document if no Party invokes dispute resolution
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?

within thirty (30) Daya »f iesuance af tha document or. lf invoked, at
completion of the dispute resclution process should the DLA position be
sustained. If DLA's determination is not sustained in the dispute
resolutlon process, DLA shall prepara, within not more than thirty-rive
{35) Daye, a revision of the draft final Primary Document which conforma
to the resulta of dispute resolutlon. In appropriate circumstances, this
time period for revision may be extended in accordance with Sectlon IXII
{Extensions) of tha Agreement. A draft final ROD is subject to dispute
thirty (30) Days anfter it la submitted &o EPR and TDEC. The ROD shall
becemea £inal upon signature by DLA and concurrence by EPA and TDEC.

B. All Primary Documents shall ba subject to the time frames
providad in Subsections B.l. through B.7. above unless ctherwise
agread +a by the Partles. Alternate time frames shall be proposed
and agraed upon by the Parties on a case-by-case basis for
individual Primary Documente, and shall be formally documented in
the approved SMP. ANY extenslons to the agreed-to time fremes phall
be subject to tha conditions of Secticon XXIT (Extensions).

9. PFollowing finalirzation of any Primary Documents, any Party may
seek to modify the document, including seeking additicnal field
work, pilot otudioo, computar modeling ox other suppoarting
tachnical work, only as provided in paragraphs a. and b. below.

4. A Party may seek to modify a Primary Document atter
finalization if it determines, based on significant new
Information {l.e., Linformation that became available,
or conditione that became known, after the documant was
finalized) that the requested modification ins necessary.
A Party may weak such a modification by submitting a
written request to tha Project Mznagers of the cther
Parties. The reguest shall epeclify the natura of the
requested modification and atate the new information
upon which the reguest is based.

L

b. 1In the event that a consensus is not reached by the
Projact Managers on the need for a modification, any
Party may invoke digpute resolutlion to determine Lf ouch
modification shall be conducted. Modification of a
Primary Document shall be required only upon a showing
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that: (1} the requested wodiiication is based on
significant new information/significant new Site
conditions, and {2) the requested modification could be
of signlficant aselstance Ln evaluating impacts on the
public health, welfare or the environment, in evaluating
the selection of roamaedlal altarnativar, or in protecting

. human health, welfare and tha envirbonment.
C. General Process for Secondary Documents:

1. Secondary Documants ilnclude those reports, plans and studies
that are diascrete portions of the Primary Documents and are
typleally input or feeder documents. DLA has completed or shall
complete and tranomit draft doounoents of all Socondaxy Documonto
required by the approved SHP, to EPR and TDEC for review and comment
in accordance with thea provisions of thie Section, Section XXI
(5chedules for Document Submittal) and the approved SHP. Unless
otherwine ppecified, each document shall be for a specific ou.
Sacondary Documants. as needed, may include but are not limited to:

a. Prelimlnary Characterization Summary Reports.

b. Preliminary Riek Assessment Reports

. Sampling and Analyeis Plans (SAPs) {including
Quality Assurance Project Plans (QAPP3) and Fileld
Sampling Plans (FSPsB)).

d. Sita Quarterly Progress Reports.

e. Treatabllity Study Reports. -

£f. Responsiveness Summaries.

g. Remsdial Action {(RA) Progress Reports.

h. Incremental Remedial Design Reportis (e.g., JU%, 6O,
90%).

i. Remedlal Action (RA) Pcst~Construction Reports.

3. Operatlon and Maintenance {O&M) Plans.

k. Data Management Plan (DMP).

1

2. DLA shall complete and transmit each draft Secondary Document to
EPA and TDEC such that it wlll be recaeived on or before the Target
Date established for EPA and TDEC recelpt of the document pursuant
to Section XXI (Schedules for Document Submlttal) of this Agraement.

3. Ssecondary Documasnts shall be subject to the review process
specified for Primary Documents unless otharwise agreed to by the
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Parties. Alternate procedures and time frames for the review of
secondary documents shall be specified in the approved SMP.
However, the Parties may not establish Target Dates which advergely
impact the Parties’ ability to meet the Deadlines eatablished for

Primary Documents.

4. Although EPA and TOEC may comment on Secondary Documents, and
DOMT shall respond to any comments recelved, Secondary Documents
shall not necessarily be subjeéct to review and comment, and may be
tinalized in the context of the corresponding Primary Documents. A
Secondary Document may ba. disputed only in the context of the
corresponding Primary Document.

B. Coordination of the Iroject Managera on Development of Documentss

l. The Project Managera shall confer monthly except as otherwise
agreed by the Parties, to review and discuss the progress of Work
being performed at the Site on the Primary and Secondary Documents.
Prior to preparing any draft document dascribad in Suhasationa C and
DL above, the Project Hanagera shall discuss the data to be reported
in an effort to reach a common understanding, to the maxirum extant
practicabla, with respect to the regults to be presentad in the

dragt documant .

2. Representatives of DLA shall ‘make themsalves reasonably
available to EPA and TDEC during the comment paericd for purposes of
informally responding to questions and commente.on draft documonta.
Oral comments made during such discussions need not be the subject
of a written response by DLA on the close of the comment period.

3. In commenting on a draft document which containe a propomed ARAR
determination, whenesver EPA and/or TDEC objects, it shall explain
the bamies for its objection in detail, EPFA or TDEC shall also
identify any ARARa which it believes were not properly addresaed in
the propcsed ARAR detsrminativa.

4. EPA and TDEC shall identify all pertinent written guidance in

reeponse to written requests by DLA for said guidance tc assist DLA
in satisfying the requirements purauant to this Agreement.
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E. Identification and Datermination of Potentlal ARARa:

1. For those Primary or Secondary Documante that consist of or
include ARAR determinations, priocr It:o the iesuance of a draft
document, the Project Managera shall confer as early as posaible to
identify and propose, to the best Of thweir ability, all potential
ARARs partinent to the dJdocument being addressed. TDEC shall
coordinate with DLA on all potential State ARARs as early in the
remedial processes as poseible consistant with the requirementa of
Section  121(d)(2)(a)(il} of CERCLA, 42 u.s.c. Saction
9621(d) (2)(a)(ii)y and the NCP. DLA wsball considaer any written
interpretation of ARARS provided by TDEC. Draft ARAR determinations
ehall be prepared by DLA in accordance with Section 121(d)(2) of
CERCLA, the NCP, and pertinant guidance and policy which is
applied by EPA and TDEC conslstent with CERCLA and the NCP.

2. In ldentifying potentlal’ ARARs, the Parties recognize that
actual ARARS c¢an be identified only on a site- specific basis and
that ARARS depaend on the specilflc hazardous substances, pollutanta
and ¢contaminants at the site, or OU, the particular actionse proposed
as a remedy and the characteristics of tha site or OU. The Parties
recognize that ARAR identification is necessarily an Iiterative
process and that potential ARARGE must be re-examined throughout the
RT/PS pronaca until tha ROD is insued.

XVI. ADMINISTRATIVE RECORD AND PUBLIC PARTICIPATION

A. The Parties agree that the Work to be conducted; this Agreemant and
modifications hereto; and all response actions ariming hereunder shall comply
with the Administrative Record and public participation regquirements of Secticns
113(k) and 117 of CERCLA, 42 U.S5.C. Sectlons 9613(K) and 9617, including any
guldance and/oxr regulations promulgated by EPA with respect to guch =macticns; the
RCP; the public hearing raequirements of Sectjion 3008(h) of RCRA, 42 U.S.C.
Section 6928(h); and applicable State Law. This shall be achieved through
implementation of the apprmoved Community Relations Plan (CRP) prepared and
implemented by DLA. When appropriate, the Parties intend to coordinate public
participation activities under this Agreement with those required undar cther
State and Federal environmental laws (including RCRA) regulating activitias at
DDMT that are not covered by this Agreemant.

B. DLA ehall develop and implement the CRP purasuant to the schedule set
forth in the approved SMP in & manner consistent with Section 117 of CERCLA, 42
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U.5.C. Sectlion 9617; the NCP; applicable EPA guldance; and any modlficationa
thereto.

C. To tha extent practicable, any Party iesuing any press release to the
media regarding any of the Work required by thias Agreement shall advise the other
Partiea of such press release and the contents thereol, at least two (2) buslnesns
days bafore the issuance of such presa'releaae and of eny subseguent changes
prior to release. This provision for notice, however, does not extend to
contract solicitationa for work or modificatlona thereto that are routinely

publicized for competition purpoges.

D. DLA agrees it shall establish and maintain an cfficial Administrative
Record for each OU, which will include an index of all documents centained
therein in accordance with Section 113(k) of CERCLA, 42 U.5.C. Section 9613(k)},

at or near the following location:

Memphls/Shelby County Public Library
Main Branch (alao called the "Main Library®)
1850 Peabody Avenue

Memphis, TN 38104-4021
in accordance with Saction 113(k) of CERCLA, 42 U.S.C. Saction 9613(K). The
Administrativa Record shall be astablished and malntained in agocordance with
applicable EPA policy and guldelinas. A copy of each document placed in the
Administrative Record will be provided to EPA and TDEC upon request. An updated
‘index of documenta in the Administrative Recoxd shall be provided to EPA and TDEC

on a semiannual bapls,

XVII. RETENTION- OF RECORDS

DLA ahall preaserve all records and decuments forming the adminiatrative
Record fer & minimum of ten (10} years after termination of this Agrecment

despite any other retentiocn policy to the contrary. After this ten (10) year
period, each Party shall notify the other Partias at least forty-five (45) Dayse

prior to the dastruction or disposal of any such documents or racorde. Upon
regquest by any Party, the rogquooted Party chall make avallable such rocorda or

documente for the requesting Parties’ review and retantion.

XvIII. PROGRESS REPORTS

DLA shall submit to TDEC and EPA gquartarly written progress reports during
the fiscal year which identify and briefly describe the actions which DLA has
taken during the previous quarter to implemant the reguirementa of thia
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Agreement. Progreas reports ahall also identify and hziafly describe the
activities scheduled to be taken during the upcaming quarter. Progress raportd
8nail bpe submitted by the tenth (loth)} Day of each quarter rollowing tha rirst
full quarter after tha effective date of this Agreement. Tha progress reports
shall include a statament of the manner and axtent to which the requirements and
time sachedules Bet out in this Agreement are belng met. In addition, the
Frogress roports g2hall ldentify any anticipated delays in meeting time
schaedules, the reason(s) far tha delay and actlons taken to prevent or mitigate
the dalay. DLA shall submit wri.tta:n notifilcation of a significant new Site
condition/aignificant new information which may impact SMP achedules or require
Additlonal Work within tivae (5) bDaye of such detenalnation Ly DLA.

XIX. ADDITIONAL WORK

A. Except as provided in Section XV {Consultaticn Process for Primary and
Socondary Documents) of thia Agreement, either EPA or TDEC may at any time
regquect Additional Work, including fiald medificetions, remedial investigatory
work, or engineering evaluations, which they daternine to be necessary to
accomplish the purposes of thls Agreement. Such regumsts shall be ia writing to
DLA with copies to the other Parties. DLA agrees to give full conslderation to
all such requests. DLA may either accept or reject any such requests and shall
do so in wrlting together with a statement of reasons, within forty-five '(45)
Daya of receipt of any such reguestsa. If thers is no agreement concetning
whether or not the requasted additional work or modification to Work should be
conducted, then dispute resclution may be invoked only at the time of review of
the subsequent corresponding Primary Pocument, in accordance with the procedures
set forth In Section XV (Coneultacion FProcwess Ifox Primary and Seoondary

pocumente) of thie Agreement.

; B. Should Additicnal Work be required pursuant to this Section, the
appropriate work plan shall be prepared or amended and proposed by DLA for raview
and approval by BPA and TREC.

c. The discovery of previcusly unknown gites, releases of hazardougd

suhstances, contamination,'oxr other gignificant new 3Jlte conditiona may ba
addressed as Additional Work under this Section.

l'.;. Any Additional work or modifications to Work proposed by DLA shall bé
proposed in writing to the other partios and ahall be subject to zeview in a
Primary Document {or modification to an existing Primary Document) in accordance
with Section XV (Consultation Process for Primary and Secondary Documents) of
this Agreement. DLA ehall not initiate such Work prior to review and approval
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by EPA and TDEC, except for aemergency removal actiona taken undor Subssctlon
XI{¢) (Imminent and Substantial Endangerment).

E. Any Additional Work or modification to Work agreed to be required under
this Section., shall be completed in accordance with the standards,
apacifications, and schedules determined or approved by EPA and TDEC and shall
be governed by the provisiona of this Agreement.

AX. PFIVE YERR REVIEW

A. Conslistent with Sadtion 121(C) ©Of CBRCLA, 42 U.35.C. section w621(w),
(and OSWER Diraective 9320,2-3A, Procedures for Completion and Daletion of NPL
Sites) DLA agrees that if the remedlal action{s) selected results ln any
hazardous substance, contaminant or pollutant remaining at tha Sita above levela
that allow for unlimited use and unrestricted exposgure, EPA and TDEC ahall
evaluate such remedial action through review of the Five Year Report to be
gubmitted in accordance with Eection XV (Consultation Procees for Primary and
Secondary Documents) and the approved 8MP avary five yearm after the inlitiation
O0f puch final remedlal acticn(s) tov assuze Luat humwan haalth, welfarse, and the
environment are being protected by tha ramedial action(s) being implemented.
Such filve yeaAr reviews will continue so long as any hazardous pubstance,
pollutant or contaminant remains on Site above levels that allow for unlimited
use and unrestricted exposure. If, upon duch review, it la the judgwent of the
parties that additicnal actlion or modification of the xemedlal action 1s
appropeiate in accordance with Sections 104, 106 or 120 of CERCLA, 42 U.S.C.
Section 9604, 9606 and 9620 then DLA shall submit a proposal to lmplement such
additional or moedifiad actions which shall be achiect to raeview and approval by
EPA and TDEC. The Parties shall aleo updata tha SMP to include any Iepultant
changes to the approved schedules. RAny report produced under this Section shall
be a FPrimary Document as described in Sectlon XV (Consultation Procesa for

Prigpary and Secondary Documenta).

B. Any dispute under this Section shall be reeclved under Sectlon XXV
{Repolution of Dipputes) of this Agreement.

[y

XXI. SCHEDULES FOR DOCIRMENT SUBMITTAL

A. The purpcse of the (3ite Managament Plan) EMP Ls to saet forth the
schedule yndar which DLA will conduct all responsa activities associated with the
invastigation and remediation of each OU for the Site, including the submissicn
of Primary Documents. The SMP shall be a Primary Documant aha subject to
stipulated penaltien pursuant to Seckion XXIV (Stipulated Penalties) in the event
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that DLA fails to submit the SMP in accordance with the echedule specified in
thisg "section.

B. The SMP shall include, at a minimum:

1. A lleting, brief description of, and rationale for, each OU and
potential O subject to the Agreement;

2. A rationale for the Drioritization of each OU at the Site;

3. Activities, schedules and gubeittal dates for Work planned for
each OU through a Racord of Decision (ROD); '

4. Activities, schedules and pubmittal dates for Remedlal Desiyn
and Ramedial Action Work for thosa Operable Units with an approved

ROD; and
5. The enforceable Deadlines for all Primary Documents for the

current (FY) and gubsequent two (FY+l and FY+2) figcal yearms (FY
1054 and 1995 in the attachaed SMP) as defined in Sectlon XV
(Consultation Process for Primary and Secondary Documents) .

c. In addition, the SHP shall be updated ©o lnclude the Lollowing
information and echedules as indicated below:

1. Within twenty-one (21} days of lissuance of a Record of Decislon,
DLA shall prepose schedules and Deadlines for Ramedial Desaign and
Remadial Action activitias and submittal of the associated Primary
and Secondary Documents. Such Deadlinas shall ke proposed and
finalized in accordance with the procedures set forth in this

Secticon.

2. In accordance with CERACLA and the NCP, DLA shall provida the
other Partieam with written notification of the date con which
Remedial Action activities are initiated for an OU no later than 15
montho from issusnce af tha ROD for that OU.

D. The FY94 Site Management Plan (SMEF) 18 attached to this Agreamant as

hppendix C. No later than Decembur 1 of each f£fiscal year, following the

affective date of this Agreement, the DLA gshall submit a revised draft SMP which
ghall propose Deadlines for each of the draft Primary Documents to be submittad

in P¥+1 and FY+2,

B. Within thirty (30) Days of receipt, EPA and TDEC shall review and
provide comments to the DLA ragarding the draft S$MP. Within thirty (30) Days
followling raceipt of the comments DLA shall, as appropriate, make revisions and
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reasubmit the amended SMP as a dratft £inal document. The Partiles ghall meet aa
necepasary to discuse and finalize the proposed Primary Document Deadlines and
Work priorities for tha Site. If tha Parties agree on proposed Deadlines and
Work priorities for tha Site, the finalized Deadlines shall be incorporated into
the appropriata Work Plans. If the Parties fail to agree by March 1 on the
proposad Deadlines and Work pricritles for the Site, the wattsr shall immedliately
be submitted for formal diepute resolution as described 1n Sectlon XXV

{Remolutlon of Disputes).

F. The FY+l enforceable commitments in the existing, previously approved
SMP shall bacome current FY enforceable comultments on October 1, FY+1 and shall
remain in effect until amended or replaced by a revised SMP which is approved by
all the Parties. The SMP may be further amanded or replaced at any time by
mutual coneensus of the Partles.

G. ©Of the Primary Documant Deadlines contained within the approved SMP,
only thosa which fall within the current FY, FY+l and FY+2 for each annual update
of the SMP shall be enforcsable and subject to stipulated penalties as set forth
in Section YXIV (Stipulated Panaltles). All later Deadllnes shall be regarded
as projected dates, subject to review and ravision in the annual update of the

SMP ae reguired in Subsections C through E abova.

#. The final Deadlines established pursuant to this Section shall be
_avallable ag part of the Adminlstrative Record.

I. The Deadlines set forth in this Section, or to be established as set
farth in thia Sactieon, may be extended pursuant to Sections XXIXI (Extenslons) and
XV. {Consultation with EPA and TDEC for Primary and Secondary Dacuments) of thls

hgreement,

J. Within thirty (30} Days after DLA recelives its annual budget allotment
from the DOD Comptroller, DLA shall notify EPA and TDEC in writing as to whether
or not the appropriations were sufficient to meet the budget request for DDMT for
that fiscal year.

X. To the extent that DLA has diligently sought but does not receive
funding from Congress for the curxent FY commitments, the Parties shall meet
within thirty (30) Days of the wrlttean nctifrication referred te in Subsaction J
above, to modify the enforceable timetables and deadlines for the current FY
cammitmenta contzined in the SMP. Within fifteen (15) Days of the meeting, DDMT
ahall gubmit a draft revised SMP to EPA and TDEC. EPA and TDEC shall review and
comment on the draft revised SMP within fifteen (15) Dayse of receipt. within
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fifrean (15) Days of recaipt of EPA and TDEC comments, DLA will revige, if
nacessary, the draft revised SMP and submit a draft final SHP. The Parties agreo
to flnslize the revised SMP no later than one hundred and five (105) Days from

the date of DLA’‘s initial request.

XXII. EXTENSIONS

A. Rither a Deadline or a sc¢hedula set forth in this Mgreswent or the
approved SMP shall be extended upon recelpt of a timely request for extansion by
DLA and when good cause exists for the requested extension in accordance with
subgection B balow. Any request for extension by DLA ehall be submitted in
writing to EPA and TDEC at least 10 days prior to the Deadline or acheduled due

dates and ehall specLry:

1. The Deadline or the schedule that Ls sought to be extended;

2. ‘The length of the extension scught;

3. The good causs(s) for the extension; and

4. Any related Deadlina or sBchedule that would be affected Lf the

extension were granted;

B. GOod cause @XiBts for an w@xtanslion when sought in regard to:

1. An event of Force Majeure as dafined in Section XXIII (Porce
Majeura)) i
2. A delay caused by EPA‘s or TDEC‘’s fallure to meet any

zogquirement of thic Agreement:
3. A delay caused by the good faith ipvoecation of Jdispute

resolution or the initlation of judicial action;

4. A delay caused, or that is likely teo be cauned by, tha granting
of an extension in regard to another Daadline or schedule; or

5. Any other event or series of events mutually agreed to by the
Parties as constituting good causme. .

&. Abasant agrasmant of EPA or TDEC with raspect to the axistence of good
cause, DLA may seek and obtain a determination through the Alapute resolution

process that good cause exists.

D. Within ten (10) Days of receipt of a reguest for an extension of a
schedule or Deadline, EPA and TDEC shall cach advise DLA, in writing, of thelr
raspactive positions on the raguest. 1f EPA or TDEC does not concur with the
requested extenslon, it shall include in ites statement of nonconcurrence an
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explanation of the basls for lts position. Any fallure by EPA or TDEC to respond
in weiting within ten (10) Days ahall be deemad a concurrence with the raquest

tor an extenselion.

E. If there is consensup among the Parties that the regqueated extension
ia warranted, DLA shall extend the affected Deadline or achedule accordingly.
If there L8 no consensus mmeng the Parties as to whether all or part of the
roquestad axtaension is warranted, the PDeadlina or scheduls shall not be axtended
excapt i{n accordance with a determination resulting from the dispute resolution

Process.

. Within ten (10) Days of receipt of a statement of nonconcurrence with
the requested extension, DLA may request dispute repcolution. If DLA dces not
invoke dlapute reaolutlon within ten (10) days of receipt of a statement of
nonconcurrence, then DLA shall be deemed to have accepted the statement of
nenconcurraence and theo existing Deadline or schedule shall remain in effect,

G. A timaly and good faith request for an extension shall toll any
assessment of stipulated penaltles ox appllicatlion for judicial enforcamont of the
affected Deadline or sachedule until a decision is reached on whether the
requested extension will be approved. If dispute rescolution is invoked and the
teguested extension ie denied, stipulated penalties may be assessed and may
accrue from the data of the original Deadline or schedule. Following the grant
of an extension. an asnesement of stipulated penalties or an application for
judicial enforcement may be sought only to compel compliance with thae Deadline
or scheduls ag most recantly extended.

H. It ahall not ba grounds for an axtension of time if DLA has not
provided a copy of this Agreement to its agents, employees and/or response action
contractor(s) for the Site and a delay is caused by failure to provide a copy af

this Agreemant.

XXIII. FORCE MAJEURE

A Fuzte Maleussn shal)l mean any event srising frem caucoo bayond the
control of a Party that causes a delay in or prevents the performance of any
obli.ga;icm under thls Agreement. Examplea of events that may constlitute a Force
Majeure include, but are not limited to, acte of God; fire; war; Lnsurrection;
civil dlsturbance; explosion; upanticipated breakage or accident te machinery,
equipmant or lines of pipe despite reascnably diligent maintenance; adversa
woather conditions that could not be reascnably anticipated; unusual delay in
transportation; restraint by court order or order of public authority; inability
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to obtaln, at reaaonable cost and after exercise of reasonahl.e diligence, any
necepaary authorizations, approvals, permita or licenmes due to action or
inacticn of any governmental agency ©r authority other than the Pagty clalolng
the FPorca Majeura; or delays caused by compliance with applicable statutes or
regulations governing contracting, procurement or acquisition procedures, despite
the exercisa of reasonable diligence.

2. Depending on tha farts, Force Majeure may also include any strike or
labor dispute not within the control of the Parties affected thereby and, for EPA
and DLA only, inaufficlent avallability of appropriated funds which have been
dLligently sought, if DLA made timaly requeet for such funde as part of the
budgetary process as set forth in Section XXXII (Funding) of this Agreement.
TDEC does not agree that lack of funding can ever conatitute a Force Majeura.

C. The listing of examples of avents that may conatituta a Porce Majeure
Aocew not croate = prestwption that auch evants will in every jinstance ba a Force
Majeurs. The Parties shall have the right to invoke diespute resclution as to
whethar or not any particular svent constitutes a Force Majeure and/or to contend
that any particular event does not conatitute Force Majeure in any actlon brought

to anforcs this Agresement.

XXIV. STIPULATED PENALTIES

. A. In the evant that DLA fails to submit an adeguate Primary bDocument asg
jdentified in Section XV (Consultation Process for Primary and Secondary
Documents) and in Section XXI (Schedules for Document Submittal) to the EPA or
TDEC pursuant to the appropriate schedule oz Deadiine in accardanca with the
requirements of this Agreement, or fails to comply with a term or condition
{including any Deadlines or schedules for Work under thie Agreement) which
relates to a CERCLA reaponse action, DLA may be asgegsed a stipulated penalty.
A stipulated penalty may be agsesced in an amount not to excead §5,000 {total
omount of EPA and TDEC agsosmsmant) for the first week, or part thereof, and
$10,000 (total amount of EPA and TDEC assesement) for each additicnal weel {or
part thereof) for which a fallurs sat forth in thips Sectlon ogcurs.

B. Upon determining that DLA has failed in a mapner set forth in
Subsecticn A, EPA and/or TDEC shall so notify DLA in writing. It tha fallure in
queut!.én is not already subjact to dispute resolutlon at the time such notice is
received, DLA shall have thirty (30) Days after raceipt of tha notlice to invoke
dinpute rasolution on tha queation of whether the failure did in fact occur. DLA
shall not be liable for the stipulated penalty assessad by EPA and/or TDEC if the
fallure Lg determined, through the dispute resclution process, not to have
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occurred. No asgessment of a stipulated penalty shall be final until the
conclusion of any dispute reasclution procedures related to the asgessment of the

stipulatad penalty, irf invokxed.

¢. The DLA annual reporte required by Sectlen 120(e}{5) of CERCLA, 42
U.S.C. Section 9620(e) (5} shall include, with regpect to each final assesamant
of a stipulated penalty agalnst DLA under this Agreement, each ¢f the followlng:

1. A otatement of the facts'and circumstances giving riee to the

fallure;
2- A statement of any adninistrative or other corrective actlon

taken at the relevant Pacility or a statement of why such measures

ware detaermined to bes inappropriate;
3. A statsment of any additional action taken by or at tha racilicy

to prevent recurrence of the same type of failure; and
4. Tha total dollar amount of the stipulated penalty asaessed for
the particular faillure. .

r. Stipulated punaltiss asocssed by EPA purfuant to this Secticn shall ba
payable to the Hazardoys Subetance Response Trust Fund only in the manner and to
the axtent expressly provided for in Acts authorizing funds for, and
appropriations to, the DeD.

i E. Stipulated penalties asseased by TDEC pursuant to this Section shall
be payabls to the Tenneesee Remedial Action Fund.

¥. 1In no event phall this Sectlion give risa te a stipulated penalty in
axcens of the amount set forth in Section 109 of CERCLA, 42 U.S5.C. Sactisn 9609,

G. This @ection shall not affect DLA‘S ADility to obtaln an extenaien of
a Doadlina or schadule pursuant to Section XXI11 (Extensione) of this Agreement.

H. Nothlng in this Agraement shall be construed to render any officer or
employes of the DoD perscnally liable for the payment of any stipulated penalty

noooopad pursuant to thie Section.
®¥V. RESOLUTION OF DISPUTES

A. Except as specifically set forth elsewhere in this Agreement, if a
disputs arises under this Agraement, the procedures of thia Section shall apply-
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B. Ianfurmal Resolution:

1. Within thirty (30) Days after: (1) iasuance of a draft final
Primary Document pursuant to Saction XV (Consultation Process for
Primary and Secondary Documents) of this Agraemant or; {(2) any
action which leada to or ganaratea a diapnts, any Dawty may Linvoka

informal dispute resaoclution.

2. .M..L Partles to this Agreemant shall make reascnable efforta to
informally resolve disputes at the Project Manager or immediate
supervisor level befcre inveking the formal disputs resolutlan
procedures set forth below. During this informal dispgte resolution_
Pprocess, tha Parties shall meet As many times as neceesary to
discuse and attompt resclutlon of the dicputo. Upon dotermination
by any Party that the dispute cannot be resolved, and notificatlon
to the other Parties, the Party may invoke formal dispute rasolution
as provided for in Subpection-c,

C. Formal Resoclution:

1. If the Parties are unable to resolve the dispute in the informal
dispute resoluticon process set forth in Subsection B., the disputing
Party shall submit to the other Parties a written statement of
dispute setting forth the nature of the dispute, the Work affected
by the dispute, the disputing Party’s position with respect to the

dispute and the jinformation the dieputing Party is relying upon to

support its position. The date of the written statement of disputa

shall serve as the date for initiation of formal disputa.

2. The Diaspute Resolution Committea (DRC) will serve as a forum for
resolution of disputes for which Agresment has not been reached
through informal diepute resolution. The Parties mshall aach
designate one individual and an alternate to serve on the DR, The
individuals designataed tc serve on the DRC shall be employed at thae
pollicy level (Senlor :Executive Service (SES) or egquivalent) or be
delegated the authority to participate on the DRC for the purpose of
dispute resolution under this Agreement. The EPA representative on
the DRC is the Waste Management Division Director of EPFA's Region
Iv. DLA’a designated member ie the Commander of DDMT. TDEC’ =
designated member im the Director of tha Diviaion of Suparfnnd.
Written notice of any delegation of authority from a Party’'s
designated representative on the DRC shall be provided te all other
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Parties pursuant to the procedures of Sectlion XXXI (Written
» Notification Procedures) of this Agreement.

3. Following elevation of a dispute to the DRC, the DRC shall have
twanty-one (21} Days to unanimously resolve the dispute and igsue a
written declipion. If the DKRC 18 unable %o unankovusly rosolve the
dispute within the twenty-one (21) Day period, the written statement
of dispute shall be forwarded within seven (7} Dayam after the close
of tha twenty-cne (21) Day resélution period to the Senior Exaecutive

Committee {SEC) for resolution.

4. The SEC will perve am the forum for rasolution of disputes for
which Agreement has not been reached by the DRC. The EPA
representative on the SEC is the Regional Administrator of EPA’s
Ragion 1V. The DLA‘s representative on the SEC is the Staff
Director, Eavironment and Safety Policy Office. Tha TDEC
representative is the Rssistant Commiesloner for Environment of the
Department of Environment and Conservation. The SEC members shall,
as appzoprxlate, confer, mact, and axare: thair beast offarta ta
resolve the disputea and lssue a written declsion signed by all
Partias. If the SEC is unable to unanimously resolve the dispute
within twenty-cne (21} Days, EPA‘8 Regional Adminletrator shall
lgsue a written position on the dispute. The Director of DLA or the
Compisaioner of TDEC may, within twenty-one K {21) Pays of the
Regional Administxator’s issuance of EPA's position, igsue a written
notice selevating the disputs to the Administrator of EPA for
resolutlon ilu accwrdance with.all applicable laws and procaduras.
In the avent that neither the Director of DLA nor the Commissioner
of TDEC elects to alavate the dispute to the Adminiatrator within
the designated twenty-one (21) Day elevation period, DLA and TDEC
shall be deemed to have agreed with the Regicnal Administrator’s
writtan poaition with respect to the dispute.

+

S. uUpon elevation Oof A Qispute to the Adalnlstzetor ef EIMA purouant
+oc Subsection C(4), the Administrator or her designea will raview
and resolve the dispute withln twenty-one (21) Days. Upon request,
and prior to reeolving the dispute, the EPA Adminietrator or her
designee shall meet and confer with the Director of DLA or tha
Daputy Onder Secratary of Dafansa for Environmental Security and the
Commisaioner of TDEC to diacues the issue(s) under dispute. If any
of the Partles are unable to meet or confer durlng the twenty-one
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(21) Day period, the Party shall provide written notlce to the other
Partles and reguest an axtension under Section XXII (Extenalons).
Upon resclution, the Administrator or her deslgnee ghall provide all
Partias with a written final declslon settlng forth resolutlon of
the dispute, The Administrator may designate only EPA‘e® Asslstant

Admlpnistrator for Enforcement +€o roview and reasclve disputes

pursuant to this Subsection.

6. The pendency of any dispute under this Section shall not affect
DLA's responsibility for timely performance of the Work required by
this Agreement, except that the time period for completion of Work
affoctad by such dispute may be extendad, pursuant to Section XXII
{Extensions), for a periocd of time ugually not to exceed tha actual
tima taken to rusclve any geed falth dlaputa in accoxrdance with the
procedures spacifled herein. All elementa of the Work raquired by
this Agreement which are not affected by the dispute shall continue
and be completed in accordance with the applicable Deadline or

schedule.

7. When dispute resolutlion Ls in progress, Work affected by the
dispute will immediately be diecontinued. if the Waste Management
pDivision Director for EPA°s Reglon IV roguests, in writiag, that
Work ralated to the dispute be stopped because, in EPA‘s opinion,
such Work is inadequate or defective, and such inadequacy or defect
is likely to yleld an adverse effact on human health or the
environment, or ls llkely to have a substantial adverse sffect om
+ha ramedy saelection or implementation proceas. To the extent
possible, any Party seeking a Work stoppage shall consult with the
other Parties prior to initiating a Work stoppage request. After
Btoppage ©f Work, if any Pazly pelieves that the Work stoppage i
inappropriate or may have potential significant adverse impacts, the
Party may meet with the other Parties to dlscuss the Work stoppage.
Following this meating, and further consideration of the lesues,
EPA's Waste Managemant Diviplon Director will issue, ih writing, a
final daciolon with respect ta the Work stoppage. The final written
declplon of the Division Director may immediately bhe subjacted to
formal dlepute resolution. 5Such dlspute may be brought dirsctly to
elther the DRC or the SEC, at the discretlion of thw Party reguesting

disputa resolution.

8. Within twenty-cne (21) Days of resoclution of a dispute pursuant
to the proceduras speclfied in thia Section DLA shall incorporate
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the resclution and final determination into the appropriate plan,
schedule or procadures and proceed %0 Llmplement this Agresmant -
socording o tho amonded plan, achaduleo or procoduras.

9. Repolution of a dispute pursuant to this Section of the
Agreement constitutes a final resvlution of such diepute arising
under this Agreemont. All Parties shall abide by all terms and
conditions of any final resolution of dispute ohtained pursuant to
this Secticn of tha Agreement.

X¥vI. SAMPT.ING ANND DATA QUALYTY AND AVATLARILITY

A. The Parties shall provide as scon as possible, hut no later than (90)
Daye arrer colleccion, Q\lﬁllty agaured results of lmpu.ng, tests or other data
generated by such Party, or on their behalf, with respect to the implementation

of this Agreement.

*

B. Tha Parties shall use field and laboratory procedures which are
prarantad in the following EPA guidance documenta. All such procedures shall he
performed in accordance with the approved quality assurance and quality control
. procedures described in the EPA Ragion IV Eavironmental Compliance Branch
Standard Operating Procudures and Qualliiy Avauzancs Hanual (BCESOPQAM) (JFanuacy,
1991) throughout all sample collection and analysis activitias:

1. ECBSOPQAM (January 1991);
2. Fleld Screening Methods Catalogue Usaer’'s Guide (EPA/540/2-

88/005, as amended): ce
3. RCRA Ground Water Monitoring Technical Enforcement Guidance

Document (QOSWER-2950Q.1, ag amended);

4., Compendium of Superfund Field Operations Mathodor Volumes 1 & 2
(EPA/540/9-87/001b, as amended);

5. Compendium of ERT Surface Water and Sadiment Sampling Procedures
{EPA/S40/P-91/005, ac amsndad); .

6. Compendium of ERT Surface Soll Sampling and Surface Geophysaics

Procedures (EPA/540/B-91/006, as amended);
7. Compundium of ERT Groundwater Sampling Procedures {(EPA/S40/p-

91/007, as amended);
8. Compondium of ERT Waste Sampling Preceduraes (EPAS540/0-81/008,

as amended);
9. Compendium of ERT Toxlcity Testing Procedures (EPA/540/P-91/009,

as amended);
10. Data Quality Objectivas for Remedlal Reaponse Actlivities:
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Volumes 1 & 2 (OSWER-9355.0-7B, March 1987)

. 11. Test Mathoda for Evaluating Solid Waata, Current EBdition, GPO

#555.001-00000-1, EPA #SW-846.

Any deviation from the above referenced procedures shall be suybmitted and

approved as paArt ©f the RL/FS WOrk Flan.

C. At the request of any Party the sampling Party shall allow split
samples to be taken by any other Party during sample collection conducted during
the implementation of this Agreemant. Except for sampling performed during the
course of routine complliance lnepections, the Project Manacer ebtaining tha
sample shall notlfy the other Project Managera not less than twenty-cns (21} Days
in advance of any sample collaction to the maximum extent practicable. If Lt is
aot posslble to provide twenty-cne (21) Pay netification, the FProject Mansger
shall notify the other Project Managers as Boon am posaible after bacoming aware

that a sample(s) will be collected.

D. All data and atudies generated under this Agreement shall be managad

and presented in accordance with an approved Data Managament Plan (DMP) %o be
prapared by DLA and submitted to EPA and TDEC for review in accordance with

Section XV {Conmultation Process for Primary and Secondary Documents) and the

approvod SMP.

XXVII. SITE ACCESS .

A. EPA, TDEC and/or their authorized representatives, shall have authority
to enter the Site at all reasonable timea for purposes copsistent with this

Agresment including but not limited to:

1. Ingpecting records, operating logm, ocontrasts and

documents relevant to lmplementation of thie Agreement;

othosx

2. Reviewing the progress of DLA, ita responas actlon contractors

or lessees in implementing thls Agreament;

3. Gathering samples and conducting such analyses of those samples

as ie necogsary to implement this Agreement; and
4. Verifying the data submitted to EPA and TDEC by DLA,

B. Upen ragqueat for acceaa, PPA and mgc.uhnll present propar cradentiale.
Howaver, the rights to such access by EPA and TDEC ahall be subject to those
statutes and regqulations as may he necessary to protect national sscurity,

including DLA secuclly zeyulstlons, DLAR 5705.1 and DLAM 5710.1.

DLA agrees to

not{ify EPA and TDEC of any restricted area that would relate to the Work to be
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performed pursuant to thim Agreement. DLR shall provide an escort whenever EFR
and TDEC requlre accees to regtricted areas of DLA for purpcaes consiptent with
tha pravisions of this Agreement. Before using any camera, sound or othexr
electronic recording device at DLA, EPA and IDEC shall request permisaion of the
DLA Project Manager. DLA ohall not unreaacnably withhold such permisaicn.

c. consistent wirh Federal statutes and regulation, should DLA determine
it will be necessary to deny accesa to tha Site, DLA shall provide an explanation
within forty-eight (48) hours of the reason for the denial and, to the extent
possible, provide a racommendation for accommedating the requested access in an
alternative mannor. Tho Partiaa agraae that thia Agrasment is subject to Section
120{§}, of CERCLA, 42 U.S.C. Sectlon 9620(}).

DP. Te the axtent that access is requirwd to aceas of the dlie presealbly
owned by or leased to parties other than DLA, DLA agrees to initiate neqotiations
and exercise any authority it may have to cobtain access pursuant to Sectlon
3104{e) of CERCLA, 42 U.S.C. Section 9604(a), from the present owners and/or
lesgees within thirty (30) calendar Days after the relevant documents which
regquire sccess arc finalized. DLA shall use Stx bost afforts to obtalin access
Agresments which ehall provide reasonable access ta the authorizad

ropresentatives of all Partiea.

E. During negotiations with property owners on whose proparty DLA
monjtoring wells, pumping wells, treatment facilities or other response actions
‘are to be located, DLA will request owners to 'notify the Parties Dby
registerad/return receipt mall, at least forty-filve (45) Daye prior to any
conveyance or any othar transfer of. any interesat in tha property. DLA will use
its best efforts to ensure the continued operation of the monitoring wells,
trmatment facilitiea, or other response acticns iIngtalled pursuant to this

Agresment .

F. Should DLA be denied access te non-Federal property, within thirty (30)
calendar Days of the denial, it will advise the Parties of that denial and will
describe those actions taken to gain access. Within sixty (60) Days or such
shorter puricd as may be asggeed to by the Partios, DPLA chall submit appfoPriata
modificatlon(s) to affacted Work Plans and schedulas.

G. The DLA Project Manager may request the assistance of the other
Parties’ Project Manageras Iin obtaining access £o non-Federal property as

appropriate,
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XXVITI. REMOVALS AND CESSATION OF WORK

A. MNotwithetanding any other nreaviasinon of thiag Agreement, DLA rataina tha
right, conaiatent with Executive Order 12580, to conduct such emergency actlons
ag may be necessary to alleviate immedjate threats to human health or tha
environmeant from the releaga Or threat of releage O0fL hazardous sBubstances,
pollutants, constituants or contaminants at or from the Site. Such actions may
be conducted at any time, either before or after the isBuance of the ROD, and
shall be conducted in accordance .with all applicabla laws and the Pemlt;
Consistent with 10 U.S.C. Section 2705, DLA shall provide EPA, TDEC and local
officiale with sn adaquate oppartunity to timely review and comment on any
proposal by DLA to carry out response actions with reepect to any di.sco';rary of
reloases or threatened releagses of hazardous gpubstances creating an imminent and
substantial endangerment and befure undecstaklng cuch reaponse actions. The
preceding sentence does not apply if the acticn is an emergency remaval taken
because of imminent and substantial endangerment to human health or the
anvironment and consultation would be impractical.

B. BL.A mhall provide the other Parties with oral notlce as socon as
posaible but no later than the follewing business day after DLA detarmines that
an emergency action is necessary due to an imminent and substantial endangerment

to human health, welfare o the anvironment. In additlen, within seven {7) Days

of initiating such action, DLA shall provide written notice to the other Partien
explaining why euch action is or was necessary ta abate an imminent and
‘substantial endangerment. Promptly thereaftar DLA ghall provide thea other
partiss the written basis (factuval, technical, scientific) #or such action and
any avallable supporting documentas. Upon completion of such an emergency action,
DLA shall notlfy the other Parties in writing that the emergency action hae been
implemented. Such notice shall statsas whether, and to what extaent, the emergency
action vacied from that dasoribed in the priosr wrirtan notice provided pursuant

to this section.

¢. An authorized DLA Official shall order a temporary cessatloan of HWHork
{of gither hie own volition or at the reaquest of an EPA or TDEC Project Hanager)
in order to respend to a situation creating an imminent and substantial
sndangerment to human haalti;, walfare and the environment. '

. fIn the evant that any Party requests a cepsation of Work, the Parties
agree that DLA shall immediately discontinue Work and toll relavant Deadllnes for
such periocd of tima as needed to take appropriate action, to abate the dangec.
Within twenty-four (%4) hours therearfcer, the Projeci Manages for the Poarty
requesting the cessation of Work shall provide the other Project Managers with
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& written notification which shall includa the reason for ceasing Work, the
authority under which the Party is acting to request the cessation and the
slgnatura of *ha authaorizing nfficial. Any digpute ragarding the exiatenca af
an imminent and eubatantial endangarment or any actlon necessary to abate such
condltion will be reasolved purauant to Section XXV (Resolutlon of Dlsputes) of
this Agreemenc.

E. 7Thim Sectlon mhall not be construed to relieve DLA from compllance with
State and Federal notice requiremente applicable to releases.

XXIX. CONFIDENTIAL INFORMATION

A. DLA may possess information which is subject to a confidentiality claim
as establisheq by ULA pursuank Lo regulation fgund at 32 G.F.A, Part 55 2(b).
Tn the event that DLA submits informatlon to other Parties pursuant to this
Agreemont which is subjact to a contldenéiality claim, ouch information shall be
clearly designated by DLA as confidential. If no confidentiality clalm
accompanies the inforwation when it is pubmitted, the information may be made
availahla o8 the pubhlic without further notlce to DLA.

B. Upon receipt of material claimed as copfidential, EPA shall review the
confidentiality claim pursuact to 40 ¢.F.0n. Pare 2, and ohnall make an independant
confidentlality determination. DLA prier confidentiality determination ghall be
ralevant to, but shall sot control, EPA‘e confidentia%ity detarmination.

¢. In the event that EPA determines that information submitted by DLA
pursuant to this Agreement centains confldential businesa information (~CBI"}.
EPA shall manage such information according to EPA procedures for the managemant

of CBI.

D. In the event that EPA determines that information subnitted by OLA
pursuant to this Agreement does not contain CBI as established pursuant to 40
C.F.R. Part 2, the Parties to thia Agreemant, recognize that the sonflloting
confidentiality determinations made by EPR and DLA giva rise to a uniques
inter-agency diapute. Therafore, in the eveant of auch conflicting
determinations, EPA and DLh agree to jointly elevate tha resulting dilepute ta
their respective cffices of General counsel for asslstance in reaolving the
dleputs. Tho Partics agree to ablde by tha final inter-agency resolution of the
diepute resultling from such elevation; including appropriate management of the

information in question in accordance with tha ragsolution of the dispute.

E. Nothing in this Agreement ghall serve as 2 limitation on DLA"e right
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to clamsify information for natlonal security purposes pursuant to the national
sacuglty provisions referenced in Sectlion 120(3){2) of CERCLA, 42 U.5.C. Section
9620({4}(2), ©or to seek Site-specific Presidential orders under Section 120(3}}(1)
of CERCLA, 42 U.5.C. Section 9620({3}{1). Except ams otherwise provided by Section
120¢4) ({1} of CERCLA, 42 U.S.C. Sectlon 9620{3)(1), analytical data shall not be
claimed as confidentlal by DLA.

P. If Foderal law an requires, such information shall not be publicly
diaclosed by TDEC pursuvant to applicable Tennessee lawse. If no claim of
confidentiality accompanles the information when it is submitted, the information
may be made available to the public wlthout further notlce to DLE.' -

ZXX. CONVEYANCE OF TITLE

Mo conveyance of title, easement, or other interast in the property in
which any containment system, treatment system, monltoring eyetem or other
reaponss action(e} L& installed or implemented pureuant to this Agreement shall
be congwmmated by DLA without provision for continued maintenance af any such
ey-tam'o: other responca action(a) in acocerxdance with Zaction 130{h) of CERCLA,
42 U.sS.C. Sectlon 9620(h) and all applicablea Federal Proparty Management
Regulations. At least ninety (90) Days prior to any such conveyance, DLA shall
notify EPA and TDEC of the transfer of real proparty Sub)ect TO This Agresmentc
and the provisiona made for the continued operation and maintenance of any
rasponse and/or corractive action(s) or systems installed or lmplementad pursuant
%o this Agreement and submit a Finding Of Suitability for Tranefer (FOST) or
Finding Por Suitability for Lease (FOSL) as appropriate for concurrence by EPA
and TDEC. DLA shall not transfar any real property from the Site except in
complianca with Sectlon 120{h} of CERCLA, 42 U.S.C. 9620(h) as amended by CERFA.
Thie provisicn does not relieve DLA of ite obligations under 40 C.F.R. Fart 270
or applicable sState Law.

XXXI, WRITTEN NOTIFICATION PROCEDURES

¥
A. Unleas otherwise specified in this Agreement, the following shall be
gent by certified-mail, return receipt requested; commercial overnight delivery
gervice; facsimile machine or hand delivery to a Project Managar or his or her

designated agent(m).

1. Any document provided pursuant to a schedule or Deadline

identified in or developed under this Agreement.
2. Any raquired notice of Significant Naw site

conditiona/Significant New Information.
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3. Any notice of diespute and responme thereto .submitted wunder
Section XXV (Resolution of biaputas) of thia Agreement.

4. Any requeet, and response thareto, for extenslons under Section
AXII (Extensions) of this Agrsesement.

S. Any notlce of Force Majeura under Section XXIII (Force Majeura)

of this Agreement.
6. Any notice of cessation of Work due to an imminent and

gubstantial endangerment eituation under Section XXVIII (Removals
and Cemasatlion of Work)} of this Agreement.

B. The itemes listed in Subsactinn A ahove shall bo tranamittcd am whewn

below:
1. To EPA:

U.3. Environmental rrortection Agancy Reqglion IV
Federal Facilities Branch

Mail Code: 4WD-FFB

ATTN: DDMT Remaedial P:oject Manager

345 Courtland 8t., N.E. .

Atlanta, Georgia 30365

2. To TDEO:

Tennessee Department ¢of Environment and Conservation
Divigion of Superfund

2500 Mt. Moriah

Suilte E645

Memphis, Tennesgses 38115-1511

3. To DDNMT:

Commandar

ATTN: DDMT-D

Defonse Depot Memphis Tennessaa
2163 Airways Blvd.

Memphis, Tennessee 38114-5210

Informatlon cuples of the iltems listed in Subsection A above ahall be delivered

to:

Director of Installation Services
ATTN: DDMT-W

Defanse Depot Memphis Tennessea
2163 Alrwaye Blwd.

Memphis, Tennessee 38114-5210

U.8. Army Rngineox Diviolon - Huntaville
ATTN: CEHND-PM-EP

P.0. Box 1600

Huntsville, AL 35807

TDEC -~ Divimion of Superfund
401 cChurch Street
4th Floor, Annex, L&C Building
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Nashville, Tannosoeo 237243-153280

XXXII. FPUNDING

A. It i3 the expectation of the Parties to thls Agreement that all
obligatione of DLA arleing under this Agreement will be fully funded. DLA agreea
Lo buck ouflflcieant funding through the DOD budgeiary proucess to Lulflill ice
obligation under this Agreement.

B. 1In accordance with Sectlon 120(e)(S5)(B) of CEBRCLA, 42 U.S.C. Section
9620(w)(5){B), the DOD shall include in its annual report to Congressd the
apaciflia coat eetimakan and budgatary proposals assdaclated with tha
implementation of this Agreentent.

C. Any requirement Ior the payment Or obligatien of runas, fincluding
etipulatad penaltias, by the DLA established by the terms of this Agreement shall
be subject to the availability of apprepriated funds which have been diligently
scught by DLA, and no provision herein ahall he interpreted to reguirae obligation
or payment of funde in violation of the Anti—q?ficiency Act, 31 U.S.C. Sactlom
1341.

D. If funds are not appropriated by Congress to fulfill DLA’s obligaticna
under this Agreement, EFA and TIDEC reserve the right to Lloltiate ean actien
agalnst any other person or to take any response action whiech would bae

appropriate absent this Agraeement. .

E. funds authorlized and appropriated annually by Congress undar the
"Favironmental Restoration, Defanae® appropriation (DERA) in the Department of
Defenge Appropriation Act for Envlronmental Security to DLA will be the source
of funds for activities required by this Agreement consistent with Section 211
of SARA, 10 U.5.C. GChapter 164. In the event that Congreas ‘replaces or
supplemsnts DERA with ancther source of funding, any Party may eubmit a written
request for modificatlon under Section XXXV (Modification of Agreemant) of this

Agreement: .
XXXIII. RECOVERY OF EXFENSES

A. Reimbursement of EPA‘a Expensea:
The Parties agree to amend this Section at a later date in accordance with

subsequent resvlutlon of the national issues of DOD/EPA cocst reimbursamant for
CERCLA responae costs incurred by EPA.
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B. Relmburgsement of Tennesees'’'s Expenpes:
DLA and TDEC agrea to use the Defense State Memorandum of Agreement, DSMOA, {for
the trelmbursement of wservices provided in direct support of DLA environmental
rastoration activities at tha Site purduant to thin Agreoment.

XXXIV. BFFECTIVE DATEZ OF AGREEMENT

Upon the close of the public comment periocd on this Agreement, the Partles
shall executa the seignature pages of this Agreement after coneldering all
significant public comments recaived during the public comment period and
modifying this Agreement as appropriate. The Partles shall return the executed
signacure pages to EPA. The Agreuuont shall become affective upon EPA = recalpk
of the executad signature pagas frem all of the Parties. Upcn recelpt of all
signature pages, EPA shall immediately lasue a notice letter to all Parties
stating the date on which the Agreoment hecame effective.

¥xXV. MODIFPICATION OF AGREEMENT

A. Aftar execution of the Agreement, any Party may saubmit a written
requeat for modification of this Agreement, including The sSMP, TO the othar

Partliea.

8. This Agreement may be modified by the unanimous written Agreement of
the Partiem. TIf the Parties do not reach unanimous Agreement ta the proposed
‘modificatien +they may enter into nogotlatiens with a 'view toward resolving all
points of disagreement. If, following negotiations, unanimity cannot ba
achieved, the modification will not cccur. Modification proposals under this
Agreement ara not subject to Section XXV (Resolution of Disputes) of <this

Agreement.

€. The public notice procedures of Section 117 of CERCLA, 42 U.s.C.
Section 9617, as well as any publlic participation requirements eptablished in the
approved CRP, shall be followed for all propoaod majex modificationrs nf thia
Agreemsnt. A modiflication shall be coneldared "major” upen designaticn as such

by any Party. Public Notice isg not required for minor modifications. Minor
modifications shall ba made'informally, upon consent of the Project Managers, and
confirwed Ln writing within ten {10} days following the consent of the Project
Managers. Minor modlifications shall be designated by the Partiesa and shall be
limited to ministerial, editorial, or other such insignificant changes to this

Agreement, for example:

1. Corrections or changes in addresses or telephone numbera; and
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. 2. The addition or delstion of Sclid Waste Management Units
requiring further investigation as listed in the Pexmit.

L4

D. The Partias expregsly acknowledge that this Agreement shall be
mndifiad, aa appropriata, to incorporata tha conditions of and othoruise addresa
thae authorities and the requirements of the Faderal Paclilitles Compliance Act of
1992, Such modification may be initiated by any Party. -

¥AXVI. TERMINATION OF AGREEMENT

A. When DLA detarmines that the Work set forth in this Agreement has been
completed in accordance with the requirementa of this Agreement, it shall =o
adviga EPA and TDEC in writing and ahall propese that tha Agrasment be terminated
on a showlng that the Agreement’s cbjactives have been satisfied. This Agreement
shall be deemed satisfied and termlnated upon recelpt by DLA of wrltten notice
from EPA and TDEC that DLA has completed its obligations under the terme of thia

Agresmont.

B. If BEPA/or TDEC deonies or vtherwise fails to grant a termination notice
within sixty (60) Days of recelving a written proposal from DLA, the Farty
denying termination shall provide a weittaen etatemant of the baria for ita denial
and descrlbe the actions necessary to grant a termination notice. If the Partles
do not reach consensue on a proposed termination of the Agraeement, the issue

. shall be resolved through Section XXV (Resolutisn Or Disputes).

RXXVII. TOTAL INTEGRATION
There are no promises, verbal understandings oxr cther Agreements of any

kind partaining to thie Agroemoent or ite attachmonte herein othar than apecified
herain. This Agreement shall constitute the entire integrated agreement of the

Partcles.
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